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could provide a judge with an excuse for invalidating any contract which
he violently disliked." With this danger in mind, judges have sometimes
criticised the doctrine of public policy. In the words of Burrough, J.,
"public policy was a very unruly horse, and when once you get astride it
you never know where it will carry you." [Richardson v. Mellish, (1824) 2
Bing. 229, 252]. In Jansonv. Driefontein Consolidated Mines Ltd., (1902)
A.C. 484, Lord Davey observed that "public policy is always an unsafe and
treacherous ground for legal decisions.... and that categories of public
policy are closed, and that no Court can invent a new head of public
policy”. But this represents a very rigid and narrow view. According to
this "narrow view" school, Courts cannot create new heads of public
policy. The adherents of the "narrow view" school would not invalidatea
contract on the ground of public policy unless that particular ground has
been well established by authorities. A new head of public policy can be
coined only -when the harm to the public policy is substantially
inconstestable [Fender v. Mildmay, (1938) A.C. 1]. :
According to the current school of thought, known as the "broad view"
school, the principles governing public policy must be and are capable, on
proper occasion, of expansion or modification. Lord Denning, however,
was not a man to shy away from unruly horses. In Enderby Town
Football Club Ltd. v. Football Assn. Ltd., he said : 'With a good man in the
saddle the unruly horse can be kept in control. It can jump over
obstacles." Again Danckwerts, L.J. in Naglev. Fielden, (1966) 2 Q.B. 633,
observed : "The law relating to public policy cannot remain immutable. It
must change with the passage of time. The wind of chapge blows upon it."
Rejecting the argument that new heads of public policy should not be
evolved for the risk of unruliness and uncertainty involved in such an
‘attempt, it has been held in Ratanchand Hirachand v. Asker Nawaz Jung,
A.LR. (1976) A.P. 112 that in a modern progressive society with fast
changing social values and concepts, new heads of public policy need to be
evolved whenever necessary. Law cannot afford to remain static. It has,
of necessity, to keep pace with the progress of society and judges are under

an obligation to evolve new techniques to meet the new conditions and
concepts.

A reference to the case of Gherulal Parakh v. Mahadeodas, A.L.R.

(1959) S.C. 781 will also prove to be enlightening at this stage. Subba Rao,
J. (as he then was) observed in this case :

"Public policy is a vague aand unsatisfactory term, it is an elusive
concept.... The primary duty of a Court is to enforcé a promise which.
the parties have made and to uphold the sanctity of contracts which
form the basis of society ; but in certain cases, the Court may relieve
them of their duty on a rule founded on what is called public policy.
This doctrine of public policy is only a branch of Common Law... the
doctrine should only be invoked in clear and incontestable cases of
harm to the public. Though the heads of public policy are not closed
and though theoretically it may be permissible to evolve a new head
under exceptional circumstances of a changing world, it is advisable in

the interest of stability of the society not to make any attempt to
discover new heads in these days."

In" another landmark judgment Central 'Inlana Water Transport

Corpn. Ltd. v. Brojo Nath, A.L.R. {1986) S.C. 1571, 1612, the Supreme Court
observed : ;
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alien enemy in time of war is illegal on the ground of public policy. This

' before the outbreak of war are either suspended or dissolved according as
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"The concept of what is for the public good or in the public
interest or what would be injurious or harmful to the public good or
the public interest has varied from time to time. As new concepts
take the place of old, transactions which were once considered
against public policy are now being upheld by the Courts and
similarly where there has been a well-recognized head of public
policy, the Courts have not shirked from extending it to new
transactions and changed circumstances and have at times not even
flinched from inventing a new head of public policy.... Practices
which were considered perfectly normal at one time have today
become obnoxious and oppressive to public conscience. If there is no
head of public policy which covers a case, then the Court must in
consonance with public conscience and in keeping with public good:
and public interest declare such practice to he opposed to public
policy. Above all, in deciding any case which may not be covered by
authority our Courts have before them the beacon light of the
Preamble to the Constitution. Lacking precedent, the Court can
always be guided by that light and the principles underlying the
Fundamental Rights and the Directive Principles enshrined in our
Constitution." o
Some of the agreements which are, or which have been held to be,
opposed to public policy and are unlawful are as follows :
1. Agreements of trading with enemy. An agreement inade with an

is based upon one of the two reasons : either that the further performance
of the agreement could involve commercial intercourse with the enemy,
or that the continued existence of agreement would confer upon the |
enemy an immediate or future benefit. Contracts which are entered into 'l

|

the intention of the parties can or cannot be carried out by postponing

performance till the end of hostilities.

‘2. Agreement to commit a crime. Where the consideration in an
agreement is to commit a crime, the agreement is opposed to public .
policy. The Court will not enforce such an agreement. Likewise an i
agreement to indemnify a person against consequences of his criminal
act is opposed to public policy and hence unenforceable.

Examples. (a) A promises to indemnify B in consideration of his
beating C. The agreement is opposed tP public policy.

(b) A promises to indemnify 2 firm of printers and publishers of a
paper against the consequences of any libel which it might-publish in

its paper. Held, A's promise could not be enforced in a law Court where

the firm was compelled to pay damages for a published libel [W.H.

Smith & Sons v. Clinton, (1908) 26 T:L.R. 34]. .

3. Agreements which interfere with administration of justijce. An
agreement the object of which is to interfere with the administration of
Justice is unlawful, being opposed to public policy. It may take any of the
following forms :

(a) Interference with the course of justice. An agreement which
obstructs the ordinary process of justice is unlawful. Thus an agreement
for using improper influence of any kind with the jugdes or officers of
justice is unlawful. But an agreement to refer present or future disputes fo

arbitration is valid.
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(b) Stifling prosecution. It is in public interest that if a pe
committed a crime, he must be prosecuted and punished. "Yous
make a trade of felony (a grave crime)." [Williams v. Bayley, (1866)
200]. Hence an agreement not to prosecute an offender is an agreem
stifling prosecution and is unlawful. Thus where A promises to ¢
prosecution which he has instituted against B for robbery, and B pro
to restore the stolen property, *the agreement is unlawful. Bui
compromise in case of compoundable offences is valid.
(¢) Maintenance and champerty. 'Maintenance’ is an agreement
give assistance, financial or otherwise, to another to enable him to brir
or defend legal proceedings when the person giving assistance has
legal interest of his own in the subject-matter. For example, A off
pay B Rs. 2,000 if Bwill sue C. A's motive is to annoy C. This agreemen
] between A and B is a maintenance agreement. ‘Champerty'is a
! agreement whereby one partly is to assist another to bring an action
l- recovering money or property, and is to share in the proceeds of
\ action, For example, A agrees to pay the expenses if B sues C, and B
to givé A one-half of any proceeds received by B as a result of the said
l This a champertous agreement.. Under the English Law, both
agreements are void. The Indian Law, however, does not make
\ absolutely void. If the object of a contract is just to assist the otherp
in making a reasonable claim arising out of a contract and then to ha
fair share in the profit, the contract is valid.

4. Agreements in restraint of iegal proceedings. Sec. 28 (as amended in 199}
Mnchdea]smﬂlﬂlcseagwncntsrendasvoidhmldndsoﬁ'agreanmt& viz., ,.1
(a) Agreements restricting enforcement of rights. An agreement v

wholly or partially prohibits any party from enforcing his rights under or
in respect of anv contract is void to that extent. 114

(b) Agreements curtailing period of limitation. Agreemeiits wh'lﬁ
curtail the period of limitation prescribed by the Law of Limitation are
void because their object is to defeat the provisions of law.

Example. _The rules of a crossword tompetition of a week
published by X "Ltd. are (1) that the first prize will be awarded for 1
_solution that agrees most nearly with the one kept in a sealed cover;
(2) that in matters arising in the competition, the editor's decision
shall be final and legally binding on the competitors ; and (3) thatat
the expiration of three months from the publication of the prize list, X
Ltd. shall not be liable toy pay any claim unless a suit for it is then
pending.
| Held, Rule No. 1 makes the compefition a wagering agreement
under Sec. 30 (discussed in next Chapter) [State of Bombay v. RM.D.
Chamarbaugwala, (1957) S.C. 699] Ruie No. 2 restricts persons
absblutely from enfofcing their rights through Court of law under Sec.

28 ; and Rule No. 3 limits the time to a period shorter than thc period'*li
| prescribed by the Law of Limitation.

Similarly an agreement purporting to oust the jurisdiction of Courts
is contrary to public policy. But an agreement between two or more
parties t6 refer to arbitraticn any disputes which have arisen or which
may arise between them is perfectly valid.

5. Trafficking in public offices and titles. Agreements for the sale or
ransfer of oublic offices and titles or for the procurement of a public
recognition like Padma Vibhushan or Param Veer Chakra for monetary
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consideratioh are unlawful, being opposed to public policy. Such
agreements, if enforced, would lead to inefficiency and corruption in
public life. Similarly, an agreement to pay money to a public servant to
induce him to act corruptly or to retire and thus make way for the
appointment of the promisor or an agreement with voters to procure their
votes for monetary consideration are void on the ground of public policy.

Examples. (a) A promised to obtain an employment to B in a
public office and B promised to pay A Rs. 1,000. Held, the agreement
was against public policy and illegal [Parkinson v. College of
Ambulance, Lid., (1925) 3 K.B. 1]. :

(b) R paid a sum of Rs. 15,000 to A who agreed to obtain a seat for
R's son in a Medical College. On A's failure to get the seat, R filed a suit
for the refund of Rs. 15,000. Held, the agreement was against public

‘policy [N.V.P. Pandianv. M.M. Roy, A.LR. (1979) Mad. 42].

6. Agreements tending to create interest opposed to duty. If a person
enters into an agreement whereby he is bound to do something which is
against his public or professional duty, the agreement is void on the
ground of public policy.

Examples. (a) P directs A, his agent, to buy a certain house for
him. A tells P that it cannot be bought and buys the house for himself.
P may, on discovering that A has bought the house, compel A to sell it
to him (P) at the price A'gave for it. :

(b)) An agreement by a newspaper proprietor not to comment on
the conduct of a particular person is unlawful being opposed to public
policy [Neville v. Dominion of Canada News Co. Ltd., (1915) 3 K.B. 556].

7. Agreements in restraint of parental rights. A father, and in his
absence the mother, is the legal guardian of his/her minor child. This
right of guardianship cannot be bartered away by any agreement. A
father is entitled by law to the custody of his legitimate child. 'He cannot
enter into an agreement which is inconsistent with his duties arising out
of such custody. If he enters into any such agreement, it shall be void on
the ground of public policy. :

8. Agreements restricting personal liberty. Agreements which
unduly restrict the personal freedom of the parties to it are void as being
against public policy.

Example. A debtor agreed with his money-lender that he would
not, without the lender's written consent, leave his, job, or borrow
money, or dispose of his property, or change his residence. Held, the
agreement was void [Horwood v. Millar's Timber & Trading Co., (1917)
1 K.B. 305].

9. Agreements in restraint of marriage. Evex"y agreement in restraint
of the marriage of any person, other than a minoy, is void (Sec. 26).. This
is because the law regards marriage and married status as the right of
every individual.

Examples. (a) P promised to,marry L oply and none else and to pay
L a sum of Rs. 2,000 if he married someone else. P married X Held, L
could not recover the sum agfeed as the agreement was in restraint of
marriage [Lowe v. Peers, (1768) Burr. 225].

(b) The consideration under a sale deed was for marriage expenses
of a minor girl aged 12. Held, the sale was a void transaction, being



which a person, for a monetary consideration, promises in returmty

procure the marriage of another is void, being opposed to public polic.
Similarly, an agreement to pay money to the parent or guardian ofa}
minor in consideration of his/her consenting to give the minor i’
marriage is void, being opposed to public policy.

11. Agreements interfering with marital duties. Any agreemenl
which interferes with the performance of marital duties is void, beln\g1

oppesed to public policy. Such agreements have been held to include tl'leq
following :

:
(d) A promise by a married person to marry, during the lifetime or’

after the death of spouse [Roshan v. Mahomad, (1887) P.R. 46].

(b) An agreement in contemplation of divorce, e.g., an agreement fo
lend money to a woman in consideration of her getting a divorce and
marrying the lender [Tikyat v. Manohar, 28 Cal. 751].

(d An agreement that the husband and wife will always stay at the

wife's parents' house and that the wife will never leave her parental
‘house.

12. Agreements to defraud creditors or 'revenue authorities. An
agreement the object of which is to defraud the creditors or the révenue
authorities is not enforceable, being opposed to public policy. A contract
by which an employee gets an expense allowance grossly in excess of the
expenses actually incurred by him is illegal and a fraud on revenue

authorities, Similarly, every transfer of '‘property which is not made (f

before and in consideration of marriage, or (ii) to a purchaser in good
faith and for valuable consideration, is void against the Official Receiver
or Assignee, if the transferor is adjudged insolvent on a petition
presented within two years of the date of the transfer.

13. Agreements in restraint of trade. An agreement which interferes
with “the’ liberty of a person to engage himself in any lawful trade,
profession or vocation is called an 'agreement in restraint of trade'
Public policy requires that every man should be at liberty to work for
himself and should not be at liberty to deprive himself of the fruit of his
labqur, skill or talent by any contract that he enters into [S. B: Fraser &
Co. v. The Bombay Ice Mfg. Co., (1904) 29 Bom. L.R 107]. It is also in the
interest of the-.community that every man should be at liberty to engage
himself in any trade, profession or business and use his skill to the best
of his capacity consistent with the g of the community. A As such, every
agreement, by which anyone is restrained from/exercising a lawjful
profession, trade or business of any kind, is to that extent void (Sec. 27).
Where an agreemént is challenged on the-ground of its being in
restraint ¢f trade, the onus is upon the party supporting the contract to
show that the restraint is reasonably necessary to protect his interests,
Once this onus 1S Madhared, tng tous o Soawing, el tne restraint is

tEretinless Injurious 1o the public is upon the party attacking the !

contract [Niranjan Shankar v. Century Spinning & Mfg. Co. Lid.. ALR.
(1967) S.C. 1068k
Examples. (a) Out ot 30 makers of combs in the city of Patna, 29
agreed with R to supply him and to no one else all their output. R was
free to reject the goods if he found no market for them. Held. the
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_wm was void [Shaikh Kaluv. Ram Saran Bhagat, (1909) 8 C,W.N.
: (b) A, who was carrying on business of brazier (pan for holding
bumlng coal), promised another person B, carrying on a similar trade -
' in the same locality, to stop his business in consideration of B giving.
hlm a certain amount which he had advanced to his workers. B,
: ent to A's closing the business, refused to pay. A filed a suit for
the recovery of the amount. Held, the agreement was void [Madhav v.
RtyCoonmr (1874) 18 B.L.R. 76].
- In England the law relating to restraint 'of trade is basel on the
imous case of Nordenfelt v. Maxim Nordenfelt Gun Co., (1894) A.C. 535.
. general principle of law there is that all restraints of trade are void.
| restraint can however be justified if it is reasonable ip the interests of
contracting parties and the -public. In India it is valid if it falls within
any of the statutoty exceptions. \
hceptions The following are the exceptions to the rule that "an
freement in restraint of trade is vaid" :

{i} Sale of goodwill. A seller of goodwill of a. business may be
restrained from carrying on () a similar business, (i) within specified
i:ltal limits, (ii) so long as the buyer or any person de’rlving title to the
oodwill from him carries on a like business : provided (iv) that such:
ts appear to the Court reasonable regard being had to the nature of the
‘hﬂimss (Exception to Sec. 27)

- "Limits” means "local limits" and the duration of the restraint is so
long as the buyer or any person deriving title to the goodwil‘ from him
carries on the like business [Hukmi Chand v. rda‘tpur Ice & Oil Mills Co.,
'ALR (1980) Raj. 155].

(2) Partners’ agreements. (a) A partner shall not carry on any -
business other than that of the firm while he is;a partner [Sec. 11 (2) of the
" Indian Partnership Act, 1932].

(b) An outgoing partner may agree with his partners not to carry on a
.~ business similar to that of the firm within/a specified period or within
- specified local limits [Sec. 36 (2) of the Indian Partnership Act, 1932].

(¢ Partners may, upon or in anticipation of the dissplution of the
. firm, make an agreement that some or all of them will not carry on a

ess similar to that of the firm within a speFlﬁed period or within
local limits (Sec. 54 of the Indian Partnership Act, 1922).

(d} Where the goodwill of a firm is sold after @issolution, a partner

%ca:ry on a business competing with that of the buyer and he may

e such business. But, subjecf toc agreement between him and the
buyer, he may not (a) use the firm name, (b) represent himself as carrying
on the business of the firm, or (c) splicit custom of persons who were
 dealing with the firm before its dissolution [Sec. 55 (2) of the Indiany
" Partnership Act, 1932].

(e Any partner may, upon the sale of goodwill of a firm, make an
agreement with the buyef that such partner will not. carry an any

business similar to that of the firm within a specified period or witnin ,

speclﬁed local limits [Sec. 55 (3) of the Indian Partnership Act, 1932].

In cases (b). (d and (¢}, the Courts w:ll enforce such agreements orily i
: the restrictions imposed are reasonable.

EM;,—I-—S
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Trade combinations

Traders and manufacturers in the same line of business normally
form associations to regulate business or to fix prices. The regulations as
to the opening and closing of business in a market, licensing of traders,
supervision and control of dealers and the mode of dealing are not
unlawful even if they are in restraint of trade. '

Examples. (a) An agreement between certain ice manufacturing
‘companies not to sel! ice below a stated price and to divide the profits |
in a certain proportion is not void under Sec. 27. Such agreements are
neither in restraint of trade nor opposed to public policy [S.B. Fraser & |
Co. v. Bombay Ice Mfg. Co., (1904) 29 Bom. L.R. 107].

(b) A combination to regulate supply and maintain price is not
necessarily disadvantageous to the public and as such is not opposed
to public policy [North Western Salt Co. v. Electrolytic Co., (1914) A.C.
461).

(9 An agreement among the members of a society of hop growers
to deliver all hops grown by them to the society which was to sell the
hops and divide the profit among the members is valid {English Hop
Growers v. Derring, (1928) 2 K.B. 174].

But a combination which tends to create monopoly and which is
against the public interest is void [Attorney General of Australia v.
Adelaid S.S. Co., (1913) A.C. 724]. Same is the case when two firms enter
into an agreement to avoid competition [Jai Ram v. Kahna Ram, A.LR.
(1963) H.P. 3 ; Kores Mfg. Co. Ltd., v. Kolok Mfg. Co. Ltd. (1958) 2 All E.R.
65].

Service contracts

Sometimes an employee, by the terms of his service agreement, s
prevented from accepting—

() any other engagement during his employment, and /or

(i) a similar engagement after L::e termination of his services.

As regards the first restraint, it is valid and is not in restraint of
trade if it is to operate while the employee is contractually bound to serve
his employer [Niranjan Shankar v. Century Spinning & Mfg. Co. Ltd.,
A.LR. (1967) S.C. 1068]. The doctors, for example, are usually debarred
from private practice during the term of their employment.

As regards the second restraint, it is void if its object is merely to
restrain competition by an employee in his employer's business.
Therefore, a restraint on an employee not to engage in a similar business,
or not to accept a similar engagement, after the termination of his
services, is void. In Brahamputra Tea Company v. Scarth, (1885) 11 Cal.
545, it was held that an agreement restraining an employee from taking
service or engaging in any similar business for a period of 5 years after
the termination of his service was void. Similarly, a restraint on an
actor that he would not act in any theatre other than that of the employer
during his tour of India was held to be void, being in restraint of trade
[Cohen v. Wilkie, 16 C.W.N. 534]

Il a restraint is intended to protect an employer against an employee
making use of trade secrets learned by him In the course of his
employment, the restraint is valid provided it is not for any other
purpose also. { 4

Examples. (a) A was chiefly engaged in making glass:bottles. B,
his works manager. was instructed in certain confidential methods
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concerning correct mixture of gas and air in the furnaces. B agreed

that during the five years after the termination of his service, he

~ would not carry on in the United Kingdom, or be interested in, glass

" bottle manufacture. Held. A was entitled to protection and that the

restraint was reasonable [Forster & Sons Ltd. v. Suggett, (1918) 35
~ TLR 87].

(b) A servant copied the names and addresses of his employer’s
customers for use after he left his employment. Held, he could be .
restrained from using the list [Robb v. Green, (1895) 2 Q.B. 315]. i

(c) H employed A on a highly skillad work with access to the |
manufacturing data. In his spare time A worked for B on a similar i

. work in competition with H. Held, A was in breach of his duty and
- could be restrained from working for B [Hivac Ltd. v. Park Royal,

(1946) Ch. 169].
However, an employer cannot prevent an employee from earning his
by the exercise of his skill and the use of his knowledge. In Herbert

Ltd. v. Saxelby, (1916) 1 A.C. 688, it was observed : “A man’s

aptitudes his skill, his dexterity, his manual or mental ability... . are
not his master's property ; they are his own property. There is no public I
interest which compels the rendering of these things dormant or sterile i
or unavailing.” |

Example. A, a tailor, employed as his assistant L under a
contract by which L agreed on the termination of his employment
nol to carry on business as a tailor within sixteen kilometres of A’s
establishment. Held, the agreement was void [Attwood v. Lamont,

{1920) 3 K.B. 571].

SUMMARY

An agreement is a contract if it is made for a lawful consideration and with a
lawful object (Sec. 10).

. Every agreement of which the object or consideration is unlawful is void. The
consideration or object of an agreement is unlawful if—it is forbidden by law : or it
is fraudulent ; or involves or implies injury to the person or property of another ;
or the Court reﬁards it as immoral, or opfmsed to public policy (Sec. 23).

Effects of illegality. No action is allowed on an illegal agreement. This rule is
based on the following two maxims : (1) No action arises from a base cause. (2)
Where there is equal guilt, the defendant is in a better position.

The effects of illegality are summed up as follows : (1) The collateral
transactions to an illegal agreement also become tainted with illegality. (2) No
action can be taken for the (a) recovery of money paid or property transferred
I under an illegal agreement, and (b) breach of an illégal agreement.
| AGREEMENTS OPPOSED TO PUBLIC POLICY

An af,reemeﬂt is said to be opposed to public policy when it is injurious to the
welfare of the society or it tends to be harmful to the public interest. The follomng
agreements are, or have been held to be, opposed to public policy :

1. Agreements of trading with enemy. 2. Agreement to commit a crime. 3.
Agreements interfering with administration of justice.These include (a)
agreements for stifling prosecution, and (b) agreements which interfere with the
course of justice. 4. Agreements in restraint of legal proceedings. These include (a)
agreements to oust the jurisdiction of Courts, an Pagreements to vary periods of
limitation. 5. Agreements for the sale of public ofﬁccs 6. Agreements tending to
create interest opposed to duty. 7. Agreements in restraint of parental rights. 8.

reements restricting personal liberty. 9. Agreements in restraint of marriage.
10. Marriage brokerage agreements. 11. Agreements in restraint of marriage. 10.
Man‘lage brokerage agreements. 11. Agreements interfering with marital duties.
12. Agreements in {raud of creditors or revenue authorities. 13. Agreements in
restraint of trade. An agreement in restraint of trade is one which restrains a

rson from freely exercising his trade, business or profession. Every agreement,
Ee which anyone is restrained from exercising a lawful profession, trade or
husiness of any kind is, to that extent., void (Sec.27). Exceptions are made
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in case of agreements for sale of goodwill and partners' agreements
provided the restraint is reasonable.

TEST QUESTIONS

1. Under what circumstances is the object or consideration of a contra
deemed unlawful ? Illustrate with examples.

2. What is an illegal agreement? What are the effects of illegality ?
3. "No action is allowed on an illegal agreement.” What are the exceptions fo
this rule ? |

4. "In cases of equal guilt, the position of the defendant is better than that of
the plaintiff." Comment.

5. What are immoral agreements ? Why are they bad in law ?

6. Discuss the doctrine of public policy. Give examples of agreements
contrary to public policy.

7. Name several types of agreements which are illegal because they are
contrary to public policy.

8. "An agreement in restraint of trade is void." Examine this statement
mentioning exceptions, if any.

9. "A person ought not to be allowed to restrain himself by contract from
exercising any lawful craft or business at his own discretion in his own way."
Discuss. :

PRACTICAL PROBLEMS

Attempt the following problems, giving reasons :

1. A is an employee of B & Co. After leaving the service, he agrees with B &
Co. that he shall not employ himself in any similar concern within a distance of
1,000 kilometres of the town. Is this restraint valid ?

[Hint : No, unless it is intended to protect B & Co. against A making use of
trade secrets learned by him in the course of his employment (Forster &Sons, Lid,
v. Suggett). However, B & Co. cannot prevent A from earning his living by the
exercise of his skill and the use of his knowledge (Herbert Morris, Lid. v,
Saxelby)].

2. A borrows Rs. 500 from B to purchase certain smuggled goods from C. Can B
recover the amount from A if he {a} knows of A's purpose for which he borrows
money, (b) does not know of A's purpose .

[Hint :(a) No. (b) Yes].

3. A grants lease of certain premises at Calcutta to B for one year, knowing
that the premises will be used for the purpose of (a) prostitution, or (b) installing
machinery for minting base coins, at a monthly rental of Rs. 500. B does not pay
the rent. Can A recover the rent?

[Hint : No (Pearce v. Brooks].

4. X promises to drop prosecution which he has instituted against R for
robbery and R promises to restore the value of things taken, Can X enforce this
promise ? If so, give reasons.

[Hint : No (Sec. 23). Williams v. Bayley)).

5. G pays Rs. 500 to A, a civil servant employed in a Government department,
in consideration of A's promise that a Government contract which is at the
disposal of his department will be placed with G. Before this can be done, A is
transferred to another department. G now wishes to reclaim from A Rs. 500 paid
to him. Will G succeed ?

[Hint : No].
6. A promises to pay Rs. 500 to B who is an intended witness in a suit against

A in consideration of B’s absconding himself at the trial. B absconds but fails to
get the money. Can he recover ?

[Hint ; No, as the agreement is unlawful, being opposed to public policy].

7. A, a Mumbai doctor, employed another doctor, B, as an assistant for a period
of three years on a salary of Rs. 5,000 per mensem. The agreement between A and
B provid}t;d that after the termination of his employment B should not lpractisc as
a, doctor in Mumbai within a radius of one kilometer of A's dispensary for a period
of one year and if B did so, he should an Rs. 20,000 to A as liquidated damages.
immediately after the termination of his employment B began to practise as a
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r next door to A's dispensary. A thereupon sued B for the recovery of Rs..
0. How would you decl‘:l?: ? : > \ s

[Hint: A cannot recoyer Rs. 20,000 frem B as the agreement between them is
E void, being in restraint of trade (Sec. 27)].
- 8. A advances Rs. 2,000 to B, a married woman, to enable her to obtain a
oree from her husband. B agrees to marry A as soon as she obtained a divorce. B
the divorce but refuses to marry A Can A recover the amount ?
[Hint : No (Tikyat v. Manohar)]. , ;
B. A sells his grocery business, including goodwill, to B for a sum of Rs. 50,000. -
eed that A is not to o another ery store in the whole of India for the
gym;r:? A opens another store in the same city two months later. What are
ts o
k [Hint: B cannot take any legal action against A (Sec. 27)].
- 10. Aborrowed Rs. 10,000 from B for starting a gambling hcuse. Afterwards’
used to return the money. What is the remedy availableto B? |
[Hint : B cannot recover the money if he knows the purpose. for which A
borrowed : he can recover if he does not know the purposel. :
11, A's wife Bgald Rs. 500 to C to be given as a bribe to a jailor for procuring
e for her husband from jail. The jailor failed to procure the release: Can B

er the amount ? ;
4 [Hint :22?]. as the agreement is unlawiul, being opposed to public policy (Sec.

'12. A enters into a contract with B that he (A) shall sell her }B} his house for
000. They further agree that if {B) usgs tHe house for carrying out
tion she shall pay A Rs. 40,000 for it. Ig this contract, as regards both

enforceable ? :

~ [Hint : The first set of promises is a contract, but the second set is a void

ke agreement (Sec. 57)].
- 13. S & Co., a firm of printers, a‘ﬁme to print 1,000 copies of a book for B & Co.,
a firm of publishers. After printing the bock and delivering all copies to B & Co., S
discover for the first time that parts of the book are libellous. B & Co. are now
sing to pay S}-& Co., the contract price. Advise S & Co.
[Hint: S & Co. can recover the printing eharges on Quahtum Meruit].
14. X a g}"l{siclan practising in New Delhi, took Y ag his assistant for three

TS ¢ which Y agreed not to practise of his own in New Delhi. At the end of a
from date of agreement with X, ¥ beégan his own independent practice
still in service. Has X any legal remedy against Y ?

[Hint: X can get an injunction from the Court restraining Y from practising].
15. Aand B e that A shall sell his house to B for a sum’of Rs. 1 lakh
ded he used it for residential purposes and would charge Rs. 2 lakhs if he were

the house for gambling. It is further agreed between them that the
ration shall belpaid after a year of registration of the house in the name of

A executes a transfer in favour of B. After six months, B uses the house for

nbling purposes. Discuss the rights of A. :

[Hint: A can recover only Rs. 1 lakh'(Scc. 57)is

6. &ﬁ; while llxl;s ggféd B,hwetlsAali\frc. 'pmtgﬂsed toher Cin ;l';_e e;eﬂt of B' fg

sequen ; but A refused to marry her. € sues A for damages for

h of promise to marry her. Decide.

[Hint: The promise is unenforceaile (Wilsonv. Camby, (1908) 1 K.B. 729]].
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Void Agreements

An agreement, though it might possess all the essential elements off"
valid contract, must not have been expressly declared as void by any
in f rce in the country. The Contract Act specifically declares certal
agr ements to be void. A void agreement is one which is not enforceat
by 11w [Sec. 2 (g). Such an agrzement does not give rise to any leg
consequences and is void ab initic.

VOID AGREEMENTS
The following agreements have been expressly declared to be void byt
the Contract Act :
1. Agreements by incompetent parties (Sec. 11).
2. Agreements made under a mutual mistake of fact (Sec. 20).
3. Agreements the consideration or object of which is unlawfull
(Sec. 23).
4. Agreements the consideration or object of which is unlawful s
part (Sec: 24).
5. Agreements made without consideration (Sec. 25)
6. Agreements in restraint of marriage (Sec. 26).
7. Agreements is restraint of trade (Sec. 27).
8
9

. Agreements in restraint of legal proceedings (Sec. 28).

. Agreements the meaning of which is uncertain (Sec. 29).

10. Agreements by way of wager (Sec. 30).

11. Agreements contingent on impossible events (Sec. 36).

12. Agreements to do impossible acts (Sec. 56).

13. In case of reciprocal promises to do things legal and also other
things illegal, the second set of reciprocal promises is a vold
agreement (Sec. 57).

Agreements from Nos. 1 to 8 and 13 have already been discussed in
earlier Chapters. Agreements at Nos. 11 and 12 will be discussed in
subsequent Chapters. The other agreements are discussed in this
Chapter.

Agreements the meaning of which is uncertain (Sec. 29)

Agreements, the meaning of which is not certain, or capable of being
iade certain, are void (Sec. 29). The uncertainty may be as to () existence
of, (i) quantity of, (ti) quality of, (it} price of, or (v) title to, the subject-
matter.

Examples. (a} A agrees tou sell to B "100 tons of oil". There is
nothing to show what kind of oil was intended. The agreement is void
for uncertainty.

(b) A agrees to sell to B 100 tons of oil of a specified description,
known as an article of commerce. There is no uncertainty here to
make the agreement void.

(9 A, who is a dealer in coconut oil only, agrees to sell to B"100
tons of oil". The nature of A's trade affords an indication of the
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mamng of the words, and A has entered into a contract for the sale of
100 tons of coconut oil.

(c) A agrees to sell to B "all the grain in mly granary at Ramnagar”.
There is no uncertainty here to make the agreement void.

_ (6 A agrees to sell to B "100 quintals of rice at a price to be fixed by
_ C". As the price is capable of being made certain, there is no
uncertainty here to make the agreement void.

(f A agrees to sell to B "my white horse for Rs. 5, 000 or Rs. 8,000".
There is nothing to show which of the two prices was to be given. The
agreement.is void.

(g) L promised to pay an extra £ 5 to G if the horse which he
purchased from G proved lucky. The promise is too vague to be
enforcedGuithing v. Lynn, (1831) 2 B. & Ad. 232

(h) A agreed to pay a certain sum when he was ablé to pay. Held,
the agreement was void for uncertainty [Pushpabala v. L.I.C. of India,
ALR. (1978) Cal. 221].

Wagering agreements or wager (Sec. 30)

A wager is an agreement between two parties by which one promises
“to pay money or money’s worth on the happerling of some uncertain event
in consideration of the other party's promise to pay if the event doas not
happen. Thus if A and B enter into an agreement that A shall pay B Rs.
100 if it rains on Monday, and that B shall pay A the same amount if it
does not rain, it is a wagering agreement, The event may be uncertain
elther because it is to nappen in futuie or if it has already happened, the
parties are uncertain and express opposite views such as whether Hans
Raj College were the champions in wrestling in 1990, or whether the
result of an election whichis over has gone in favour of party Xor party Y.

The term 'wager' has been explained in the following decided
cases :

"A contract by A to pay money to B on the happening of a given
event in consideration of B's promise to pay money to A on the event
not happening." [Hampden v. Walsh, (1876) 1 Q.B.D. 189].

.+ "The essence of gambling and wagering is that one party is to win
and the other to lose upon a future event, which at the ‘time of the
contract is of an uncertain nature, that is to say, if the evént turns out
one way A will lose but if it turns out the other way he will win."
[Thacker v. Hardy, (1878) 4 Q.B.D. 695].

"It is essential to a wagering contract that each party under it
either win or lose, whether he will win or lose being dependent on the.
issue of the event, and thefefore remaining uncertain until that issue
is known. If either of the parties may win but cannot lose, or may losé
but cannot win, it is not a wagering contract™ [Carlill v. Carbolic
Smoke Ball Co., (1892) 2 Q.B. 484].

Essentials of a wagering agreement

(1) Promise to pay money or money's worth. The wagering agreem&nt :
must contain a promise to pay money or money’s worth.

(2) Uncertain event. The promise must be congditional on an event
happening or not happening. A wager generally contemplates a future
event, but it may also relate to a past event*provided the parties are not
aware of its result or the time of its happening.
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(3) Each party must stand to win or lose. Upon the determination
the conterhplated event, each party should stand to win or lose.
‘agreement is not a wager if either of the parties may win but cannot |
'or may lose but cannot win.

_ (4) No control over the event. Neither party should have control
the happening of the event one way or the other. If one of the parties

the event i his own hands, the transaction lacks an essential ingredi
' of a wager. :

\

- -~(5) No other interest in the event. Lastly, neither partly should ha
-any interest in the happening or non-happening of the event other that
the sum or stake_he will win or lose. Thus an agreement is-not a wager
the party to-whom money is promised on the occurrence of an event
an ‘interest’ in‘its non-occurrence. That is why a contract of insurance is
not a wagering agreement. ]

Lf:xum,p s. 1. In a wrestling bout, A tells B that wrestler No. 1 wil
win. \B challenges the statement of A. 'They bet with each other over
the result of the bout. This is a wagering agreement.

2. An agreement, or a share market transaction, to settle the
difference between the contract price.and the market price of certain
goods or shares on a specified day, is a2 wagering transaction.

3. A lottery, which is a game of chance, is a wagering agreement.
An agregment to buy a ticket for a lottery is also a wagering agreement. |
Sec. 294-A of the }-rlydlan Penal Code,. 1860 provides that anyone who
keeps any office or place for the purpose of drawing any lottery (othér
than a State lottery or a lottery authorised by the State Government)
shall be punished with imprisonment for a term which may extend to
six months, or with fine, or with both. If the lottery is authorised by |
the Government, the persons conducting the lottery will not be |
punished, but the lottery remains a wager all the same [Dorabji v. |
Lance, (1918) 42 Bom. 6786].

4. Commercial transactions, if the intention is not to deliver the |
goods but only to pay the difference iri-price [Sukherdass v. Govindass,
{1928) 55 LA. 32].

The following transactions are, however, not wagers :

1. A crossword competition involving a good measure of skill for its
suceessful solution. But if prizes of a crossword competition depend upon
the correspondence of the competitor's solution with a previously |
prepared solution kept with the editor of a newspaper, it is a lottery and a
wagering transaction [State of Bombay v. R.M.D. Chamarbaugwala, A.LR
(1957) S.C. 699]. According to Prize Competition Act, 1955, prize

competitions in games of skill are not wagers provided the amount of
vrize does not exceed Rse 1,000,

2. Games of skill, e.g., picture puzzles or atheletic competitions.
Example. Two wrestlers agreed to enter into a wrestling contest
on the condition thal the party failing to appear on the day fixed was
1o forfeit Rs. 500 and the winner was to be rewarded Rs. 1,125 out of the
sale proceeds of tickets. Held, the agreement was not one of wagering

[Babasaheb v. Rajaram, A.LR. (1931) Bom. 264].

3. A subscription or contribution or an agreement to subscribe or
contribute toward any plate (a,cup or other prize for a race or other
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ontest), prize or sum of money of the value of Rs. 500 or above to be
ded to the winner or winners of a horse race (Exception to Sec. 30).

. Share market transactions in which delivery of stocks and shares

ded fo be given and taken.

- 5. A contract of insurance.
| Contracts of insurance and wagering agreements. Contracts of
ance bear a certain superficial resemblance to wagering agreements,
they are really transactions of a different character. The principal
ences between the two are as follows :
. In insurance, the assured has an insurable interest in the subject-
er. In a wagering agreement, there is no such interest.
2. In insurance, both the parties are interested in the protection of the
-matter whereas in a wagering agreement it is only one of the
es who is interested in its protection.
3. A contract of insurance, except life insurance, is a contract of
nity. In a wagering agreement, the amount is fixed.
Contracts of insurance are beneficial to, the public whereas
g agreements do not serve any useful purposc
5. A contract of insurance is based on scientific and actuarial
ation of risks. A wagering agreement is just a gamble.
Effect of wagering agreements. Wagering agreements have been
essly declared to be void in India. In the State of Maharashtra and
t they have been declared to be illegal. No suit can be brought for
ering anything alleged to be won on any wager, or entrusted to any
on to abide by the result of any game or other uncertain event on
th any wager is made (Sec. 30). Thus where a promissory note was
uted for payment of indebtedness arising out of wagering
actions in shares, it was held that the promissory note was not
orceable by the Court [Badridas v. Meghragj, A.L.R. (1967) Cal. 25].
~ Suit to recover money deposited. Money deposited with a person
Jcalled stakeholder) to be paid to the party winning upon a wager cannot
' movered by the winner. On the other hand, the loser can recover his
posit from the stakeholder. But where the stakeholder pays the money
the winner, the loser cannot recover it from him [Bridger v. Savage,
5) 15 Q.B.D. 363].
~ Principal and agent. (1) An agent cannot recover from the principal
- any money paid on a wagering agreement entered into on behalf of his
2 pal since the act done by the agent is not lawful (Sec. 222).
= | [2) Where the agent fails to carry out his instructions in respect of a
ring transaction, the principal cannot sue him for breach of the
i tract of agency [Cohen v. Kittell, (1819) 2 Q.B.D. 680] because a
- contract which is vold cannot be the basis of a legal claim.
. (3) Where the agent receives the winnings on successfiil bets made on
~ behalf of his principal, he is bound to hand them over to the principal [De
'-_ ~ Mottos v. Benjamin, (1894) 63 L.J.Q.B. 248]. He cannot resist the pricipal's
" claim on the ground that he received money in respect of a void
~ transaction [Cheshire & Co. v. Vaughan Bros, & Co., (1930) 3 K B. 240].
Collateral transactions. Since wagering agreements are void,
[ ftransactions collateral to them are not affected. However, in the States of
f Maharashtra and Gujarat, the wagering agreem=nts have been declared to
be illegal. The rule in England regarding the wagering agreements is also
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the same. The collateral transactions to such wagering agreements,
therefore, both in the State of Maharashtra and Gujarat and also
England, become tainted with illegality. In the rest of India, collateral
transactions are valid.
VOID CONTRACTS
1. A contingent contract to do or not to do something on the’
happening of an event becomes void when the event becomes impossible

(Sec. 32). A ‘contingent contract’ is a contract to do or not to do

something, if some event, collateral to such contract does or does not

happen (Sec. 31). Contingent contracts are discussed in detail in the next
Chapter.

Example. A contracts to pay B a sum of money when B marries C.
C dies without being married to B. The contract becomes void.
2. A voidable contract becomes vold when the party whose consent j=
not free repudiates the contract.

Example. A, by misrepresenting certain facts to B, enters into a
contract with B. B comes to know of the misrepresentation and
repudidfes the contract. When B repudiates the contract, it becomes
void.

3. A contract becomes void by supervening impossibility or illegality
(Sec. 56, para 2).

Example. A contracts to take in cargo for B at a foreign port. A's
Government afterwards declares war against the country in which the
port is situated. The contract becomes void when war is declared.

RESTITUTION

When a contract becomes void, the party who has received any benefit
under it must restore it to the other party or must compensate the other
party by the value of the benefit. This restoration of the benefit is called
‘restitution '. The principle of restitution is that a person who has been
unjustly enriched at the expense of another is -required to make
restitution to that other. In essence, restitution is not based on loss to the
plaintiff but on benefit which is enjoyed by the defendant at the eost of
the plaintiff which is unjust for the defendant to retain.

Secs. 64 and 65 which deal with 'restitution’ are reproduced below :

"Consequences of rescission of voidable cofiyract.—When a person at

whose option a contract is voidable rescinds it, the other party thereto
need not perform any promise therein contained in which he is promisor.
The party rescinding a voidable contract shall, if he has received any
benefit thereunder from another party to'such contract, restore such
benefit, so far as may be, to the person from whom it was ;receﬁved "1Sec.
64).
"Obligation of person who has received aduantcfge under uvoid
agreement or contract that becomes void.—When an agreement is
discovered to be void or when a contract becomes void, any person who
has received any advantage under such agreement or contract is bound to
restore it, or to make compensation for it, to the person from whom he
received it." (Sec. 65). S8

Examples. (a) A pays B Rs. 1,000 in consideration of B's promise
to marry C, A's daughter. C is dead at the time of the promise. The
agreement is void but B must repay A Rs. 1,000.




- (b) A contracts with B to deliver to him 250 quintals of rice before
e first of May. A delivers 130 quintals only before that day and none
. Bretains the 130 quintals after the first of May. He is bound to

ay A for them.
~ (9 A asinger, contracts with B, the manager of a theatre, to sing at
his theatre for two nights in every week during the next two months,
d B agrees to pay her Rs. 1,000 for each night's performance. On the
h night; A wilfully absents herself from the theatre. B in
equence rescinds the contract. He must pay A for the five nights
which she had sung. :
(d A contracts to sing for B at a concert for Rs. 1,000 which are
‘paid in advance. A is too ill to sing. A is not bound to make
J '%ﬂensaﬂon to B for the loss of the profit which B would have made if
B been able to sing, but must refund to B Rs. 1,000 paid in advance.

_ _h (@ Ahired a godown from B for twelve months and paid the whole
of the rent in advance. After seven months the godown was destroyed
fire without any fault or negligence on the part of A. A claimed
¢ d of a proportionate amount of the rent. Held, he was entitled to
~ recover the rent for the remaining five months [Dharamsey v.
~ Ahmedbhati, (1893) 23 Bom.-15}
(f# A contractor entered into an agreement with the Government
~ {o construct a godown and received advance payments for the same.
. He did not complete the work and the Government terminated the
 contract. Held, the Government under Sec. 65 could recover the amount
~ advanced to the contractor under the contract [State of Orissa v.
" Rajballav, A.LR. (1976) Ori. 10].
Sec. 65 applies to contracts "discovered to be void" and "contracts
‘which become void". It does not apply to—
(1) contracts which are known to be void when they are entered into.
" Thus if P pays Rs. 500 to D to beat T, the money cannot be recovered
I Singh v. Sunder Singh. A.LR. (1969) Raj. 155] ; and
~ (2) contracts of parties who are incompetent to contract, e.g., contracts
- of a minor or of a person of unsound mind. But the Court may, on
le grounds, order for the restoration of the benefit by the minor
he has misrepresented his age.
SUMMARY
VOID AGREEMENTS
A void agreement is one which is not enforceable by law [Sec. 2 (g)].
Th¢ following agreements have been expressly declared to be void :
Agreements made by incompetent persons (Sec. 11). 2. ments made
lmier a mutual mistake of fact (Sec p'gol 3peAgreemlems the] eonsm:;.:unn or object
of which is unlawful (Sec. 23). 4. Agreements the consideration or object of which

unlawful in part (Sec. 24). 5. Agreements made w‘ithout consideration (Sec. 25). 6.
(Sec. 26.) 7 reements in restraint of trade

wu in restraint of
27). 8. ents in restraint of le ings (Sec. 28). 9. Agreements
meanlng of which is uncertain (Sec. 2 0. Agreements by way of wager (Sec.
Wmn&?nwnt on impossible events (Sec. 36). 12. Agreements to
le acts

agreements. t is an agreement to pay money or

lmncys worth on the happening or non-happening of a specified uncertain event.
Wagering agreements are void in India. In the States of Maharashtra and Gujarat,
however, they have been delcared to be illegal. The collateral transactions to such
ments in the States of Maharashtra and Gujarat also become
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Uncertain agreements. Agreements the meaning of which is not certain, or
capable of being made certain, are void. :

Restitution. It means return of the benefit received from the plaintiff undera
void contract. The principle of restitution is that the defendant who has been
unjustly enriched at the expense of the plaintiff is required to make restitution to
the plaintiff. :

TEST QUESTIONS

1. What are void agreements and void contracts ? Is the party who has
received some benefit under a void contract bound to restore it to the other party ?

2. What are agreements by way of wagers ? What are the legal effects of such
agreements ? Is a contract of insurance a wager ?

3. What fests would you apply to determine if, or not, an agreement is by way
of wager ?

4. "Insurance contracts are basically wagering agreements.” Comment.

" PRACTICAL PROBLEMS :

1. Aand B of Delhi each deposit Rs. 1,000 with C to abide by the result of a bet
between them. A wins the best. C refuses to pay the amount to!A. Can A recover the
amount (ie., Rs. 2,000) from C?

[Hint : A cannot recover the amount from C. But where the money has been

paid to A, B cannot recover it. Where it has not been paid to A, Aand B
can recover the amount deposited by them].

2. Aa to sell to B a horse for Rs. 20,000 if it wins a race and for Rs. 500 if it
does not. The horse wins the race. Advise the parties if—

() Brefuses to pay Rs. 20,000 and buy the horse.

(i) A refuses to sell the horse to B.

(ii) B agrees to buy the horse for Rs. 10,000.
[Hint: The agreement is a wager (Sec. 30). () A cannot compel B to buy the horse
and pay Rs. 20,000. (i) B cannot compel A to sell the horse. (i) A is not
bound to sell the horse (Brogden v. Marriott, (1836) 3 Bing. N.C. 88]].

3. A agreec to buy a radio from B "on hire-purchase terms". The terms are not
specified. Is it a contract ? ;

[Hint: No (Sec. 29)].

4. A lends Rs. 109 to B in Delhi in order to enable him to bet with C as to the
result of a horse-race. Can A recover money from B ?

[Hint: Yes (Sec. 30)].

5. A instructs B to enter on his behalf into a wagering transaction. B loses in
the transaction and pdys from his pocket. He therealiter sues A for reimbursement.
Can A raise the plea of wager ?

[Hint :. No (Daya Ram v. Murli Dhar, 49 All. 1926) as the agent's fransaction

which is collateral to the main transaction which is void (except in
the States of Mahardshtra and Gujarat) is not aflected (Sec. 30)].

6. A took a bet of Rs. 500 with B that a certain horse would win a certain race.
Under the a%lrcemcnt A had to deposit Rs. 100 with B. Since A had no money he
approached his friend C, who advanced the sum to him on the condition that A was
to return Rs. 200 if he won the bet a%a.inst B, but to return nothing if he lost. A won
the bet against B. Can C recover Rs. 200 from A ?

[Hint : No (Sec. 30)].

B. Are the following agreements void ? Give reason in each case :

[a) Aagrees to sell to B"a hundred tons of oil."

(B A who is a dealer in coconut ofl only agrees to sell to B a hundred tons of oil.

(c) Aagrees to sell to B "one hundred tons of rice at a price to be fixed by C."

(d) Aagrees to sell to B "my white horse for Rs. 5,000 or Rs. 10,000."

[Hint: (a) The agreement is void for uncertainty. (b) The nt is valid as

the nature of A's trade affords an indication to the meaning of the
words. (cJ The agreement is valid as the price is capable of being made

certain. (d) The agreement is void as there is nothing to show which of
the two prices was to be given (Examples to Sec. 29)].
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Contingent Contracts

A contract may be—
() an absolute contract, or
(i) a contingent contract.

An ‘absolute contract' is one in which the promisor binds himself to
performance in any event without any conditions.

'Contingent’ means that which is dependent on something else.

A contingent contract' i a contract to do or not to do something, if
some everit, collateral to such contract, does or does not happen (Secc. 31).
Where, for example, goods are sent on approval, the contract is a
contingent contract depending on the act of the buyer to accept or reject
the goods.

Examples. (a) A contracts to pay Rs. 10,000 if B's house is burnt.
This is a contingent contract.

(b) A agrees to sell a certain piece of land to B, in case he succeeds
in his litigation concerning that land. This is a contingent contract.
There are three essential characteristics of a contingent contract :

1. Its performance depends upon the happening or non-happening in !
future of some event. It is this dependence on a future event which !
distinguishes a contingent contract from other contracts. ; (i

2. The event must be uncertain. If the event is bound to happen, and
the contract has got to be performed in any case it is not a contingent _
contract. i

3. The event must be collateral, Le., incidental to the contract. Il

Exaniple. There was a/contract for the sale of American [
parachute cloth by A to B. The goods were to be delivered when they (1
arrived. A failed to give delivery and B sued for damages for breach. A |
pleaded that the contract was a conditional one and as the goods had ;
not arrived he had no obligation to give delivery. Held, the: contract |
was an absolute one and the obligation of A was not contingent upon
the arrival of the goods [Ranchhodas v. Nathmal Hira¢hand & Co.,
(1949) 51 Bom. L.R. 491). !

Contracts of insurance, indemnity and guarantee are the commonest l
instances of a contingent contract. o :

Contingency dependent on act of party. The performance of a [
contingent contract depends on the happening or non-happening of an

‘event collateral to_such contract. The word 'event' includes an ‘act' and a } lr
contract may be contingent®n some act of the promisor ‘or of a third il
/party. But if the performance of the promise depends on the mere will and fli &
f pleasure of the proml(aso , it is no promise at all. Thus a promise by A to
pay B Rs. 100 if A s6 chose is no promise and, therefore, it canrot be

deemed to depend on a contingency. Similarly, if a promisor says that for
a certain service he will pay whatever He himself thinks right or
reasonable, there is no promise [Roberts v. Smith, (1859) 4 H. & N. 315].
But a promise to pay what a third party shall determine is valid, e.g., a
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proiiise in an agreement between A and B to pay what C shall dete

and a promise to pay under a policy of insurance subject to the app -
of directors, are valid promises.

RULES REGARDING CONTINGENT CONTRACTS

1. Contingent contracts dependent on the happening of an uncertain
future event cannot be enforced until the event has happened. If the event
becomes impossible, such contracts become void (Sec. 32).

. Examples. (a) A makes a contract with B to sell a horse to Bata
specified price, if C, to whom the horse has been offered, refuses to buy

. The contract cannot be enforced by law unless and until C refusesfo
uy the horse.

(b) A contracts to pay B a sum of money when B marries C. Cdies
without being married to B. The contract becomes void.

In both the above examples, there is a condition precedent on the
happening of which would arise the liability of the promisdr, iLe., A. '

2. Where a contingent contract is to be performed if a particular event
does not happen, its performance can be enforced when the happening of
that event becomes impossible (Sec. 33). 3 '

Examples. (a) A agrees to pay B a sum of money if a certain ship
does not return. The ship is sunk. The contract can be enforced when
the ship sinks. s

(b) A agrees to dell his car to B if C dies. The contract cannot be
enforced so long as C is alive.

In both the above examples, there is a condition sub'sequezrt on the
happening of which would arise the liability of the promisor, Le., A,

The fact that by superveningcircmnstancca performance of a promise

is rendered more difficult andexpensive will not ordinarily excuse the
promisor.

3. If a contract is contirigent upon how a person will act at an
unspecified times-the event shall be considered to become impossible
when such person does anything which renders it impossible that he

should so act within any definite time, or otherwise than under further

contingencies (Sec. 34).
|

Examples. (a) A agrees to pay B & sum of money if B marries C. C

marries D. The marriage of B to C must now be considered impossible,
although it is possible that D may die and that C may afterwards
marry B. | _

(b) A agreed to take shares in a company If the company would
appoint him its sole agent at a certain place. The company went into
liquidation before appointing him agent and A was entered on the list
of contributories. Held, A was not liableras the contract to take shares
was contirigent on his appointment.as agent which event never took
place [Jaunpur Sugar Factory, Re (1925) All. 658]. .

4. Contingent contracts to do or not to do anything, if a specified
uvncertain event happens within a fixed time, become void if the event
does not happen or its happening becomes impossible before the expiry of
that time. :

Contingent contracts to do or not' to do anything, if a specified
uncertain event does not happen within a fixed time, may be enforced if

the event.does not happen or its happening becorhes impossible before the
expiry of that time (Sec. 35).
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Examples, (a) A promises to pay B a sum of money if a certain
ship returns within a year. The contract may be enforced if the ship

- returns within the year, and becomes void if the ship is burnt within

the year.

{ (b) A promises to pay B a sum of money if a certain ship does not

~ return within a year. The contract may be enforced if the ship does

~ not return within the year, or is burnt within the year.

5. Contingent agreements to do or not do anything, if an imposssible

happens, are void, whether or not the fact is known to the parties

. 36).

: Examples. (a) A agrees to pay B Rs. 1,000 if two straight lines
- should enclose a space. The agreement is void.

(b) A agrees to pay B Rs. 1,000 if B will marry A's daughter, C.

C was dead at the time of the agreement. The agreement is void.
ifference between a wagering agreement and a contingent

tract
1. A wagering agreement consists of reciprocal promises whereas a
ntingent contract may not contain reciprocal promises.
2. A wagering agreement is essentially of a contingent nature
: m a contingent contract may not be of a wagering nature.

3. A wagering agreement is void whereas a contingent contract is

J

4. In a wagering agreement, the parties have no other interest in the

~ subject-matter of the agreement except the winning or losing of the

- amount of the wager. In other words, a wagering agreement is a game of
chance, This is not so in case of a contingent contract.

- b. In a wagering agreement the future event is the sole determining

~ factor while in a contingent contract the future event is only collateral.
. SUMMARY

A contingent contract is a contract to do or not to do something, if some

- event, collateral to such contract, does or does not happen.

. Characteristics of contingent contract. 1. Its performance depends upon the

- happening or non-happening in future of some event.

2. The event must be uncertain.
3. The uncertain future event must be collateral to the contract.

Rules regarding contingent contracts. 1. If a contingent contract is to be

ed if an uncertain future event happens, it cannot be enforced until the
rfo; if a particular event does not happen,

_event has happened. If it is to be
its performance can be enforced if the event becomes impossible.
2. If a contingent contract depends for its performance on doing of an act by
the promisor, the contract becomes void where the promisor makes the

performance impossible.
3.1fa contin%g:lt contract contemplates doing of a thing if a specified event
ed time, it becomes void if the event does not happen within

happens within a
that time.
4. If a contingent contrect contemplates to do anything if an impossible

event happens, it is void.
TEST QUESTIONS
i lain the meaning of a contingent contract. What are the rules relating

to contingent contracts ?

2. What do you understand by a contingent contract ? Discuss how far the
contingency may be dependent on the act of a party.
3. Distinguish between a wagering agreement and a contingent contract.

Discuss the rules reading enforcement of contingent contracts
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PRACTICAL PROBLEMS
Attempt the following problems, giving reasons :

1. A contracts to pag B a certain sum of money when B marries C. C dies
without being married to B. Is the contract valid and enforceable 7

[Hint : No, as the contract becomes void when C dies without being married to B
(Illustration to Sec. 32 ; Also refer to Sec. 56].
72. Aagrees to pay B a sum of money if B marries C. C marries D. Advise B. :
[ Hint : When C marries D, the marriage of B to C must now be considered
impossible, although it is possible that D may die and C may afterwards
marry B. The contract, till' this contingency happens, stands
discharged and Bcﬂ.rzot recover the amount from A (Sec. 34)].

3. A agrees to pay B a sum df mohey if a certain ship does not return. The ship
is sunk. A refuses to pay. Advise B. -

[Hint : A can enforce the contract when the ship sinks (Illustration to Sec. 33)|.
4. A agrees to construct a swimming pool for B for Rs. 80,000. The payment is
to be made by B only on the completion of the pool. 1s this a contingent contract ?

[Hint : No, this is not a contingent contract as the completion of the work

being the very thing contracted for, #s-not collateral to the contract
(Sec. 31)].

5. A entered into a contract for the supply of timber fo the Government. One of
the terms of the contract was that the timber would be réjected if it is not approved
by the Superintendent of the Gun Carﬁéafe Factory for which the timber was

uired. The timber supplied was reject A filed a suit for breach of contract.
Will he succeed ? /

[ Hint : No (Secretary cf State for India v.' Arathoon, (1879) Mad. 173)].

6. X agrees to pay Y a sum of money if Y marries Z Z marries F. Subsequently
F dies and Z marries Y. Is X then legally bound to pay the agreed sum ? Decide
stating reasons.

[Hint : X i{s not liable to pay when Z marries F because in that case the

marriage of Y with Z must be considered impossible. If no time is '
' specified and Z marries Y, X is bound to pay (Sec. 34)].
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Performance of Contract

fulfil their obligations arising under the contract within the time
gﬁu:)athe manner ngcscribed. Sec. 37 (para 1) lays down that the
 parties to a contract must either -perform or offer to perform, their
] respective promises, 1 imnless such performance is dlspensed witn or
- excused.
i UFFER TO PERFORM (Sec. 38)

Sometimes it so happens that the promisor offers to perform his
“obligation under the contract at the proper time and plaze but /the
- promisee does not accept the performance. This is known 7 s "attemptea
~ performance” or “tender”. Sec. 38 sums up the position L. this regard
~ thus : Where a promisor has made an offer of performance to the
ee, and the offer has not, been accepted, the promisor is not
- responsible for non-performance, nor does he thereby lose his rights
~ under the contract. Thus, a tender of performance is equivalent to actual
- performance. It excuses the promisor from further performance and

“entitles him to sue the promisee for the breach of contract.
 'Requisites of a valid tender
1. It must be unconditional. it becomes condiuonal when it is not in
‘accordance with the terms of the contract.

Examples. (a) D, a debtor offers to pay to C, his creditor, the
amount due to him on the condition that C sells to him certain shares
at cost. This is not a valid tender.

(b) A tender was made on a condition that aJgceipt for the full

. discharge of the contract be given. Held the tender was invalid [Finch
~ 'v. Miller, (1848) 5 C.B. 428].
2. It must be of the whole quantity contracted for or o§ the whole
obligation. A tender of an instalment when the contract 'stipulaies
payment in full is not a valid tender. . :
nple. D, a debtor, offers to pay C, his credifor,:the amount due
in instalments and tenders the first instalment. The tender is not of
‘the whole amount due and hence it is not a valid tender.

If, however, the deviation from the terms of the contract is
‘microscopic”, iLe., very negligible, th¢ Court may take a practical view of
the matter by holding that the contract has been c¢orrectly performed.

le. In a contract requiring delivery of 4,950 tons of wheat)

the seller delivered 4,950 tons 55 lbs. Hefg the contract was _daiy

" performed by the seller [Shipton, Anderson & Co. v. Weil-Brog & Co.,
(1912) 1 K.B. 574].

3, It must be by a person who is in a position, and _willing, to
perform the promise. -

4. It must be made at the proper time and place. A tender of géods
m the guslru:ss hours or of goods or. money before the due dateMs not a

tender. j

EML-1-7

" performance of a contract takes place when the parties to the

T —— -
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" /servicé, he has disabled himself from performing his promise in its

¢ntitled to do 8o, it shall be deemed as if he has rescinded a vol
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Example. D owes C Rs. 100 payable on the 1st of August
interest. He offers to pay on the 1st of July the amount with inte

to the 1st 'of July. It is not a valid tender as it is not made atl
_appointed time.

5. It must be made to the proper person, Le., the promisee or hisdi
autho agent. It must also be in proper form.

6. It may be made to one of the several joint promisees. In such aca
it ha;. the same effect as a tender to all of them.

. In case of tender of goods, it must give a reasonable opportun -:_ii
the promisee for inspection of the goods. A tender of goods at such

‘when the bther party cannot mspcct the goods is not a valid tender. But
the following case, tender was held to be valid.

Exlpmple The plaintiffs agreed to sell ten tons of linseed
the defendant ta be delivered "within the last fourteen days of }
Delivery was tendered at 8.30 p.m. on March 31, a Saturday
defendant refused to accept the goods owing to lateness of the hou
Held, though the hour was unreasonable, the¢ defendant could still tak
delivery before midnight [Startup v. Macdongld. (1843) 6 Man. G. 23

8. In case of tender of money, the debtor must make a valid tender
the legal tender money. If the creditor refuses to accept it, the debtor!
not discharged from making the payment. Tender, in this case, doesno
discharge the debt. But when the creditor files a suit against the debl
the debtor can set up the defence of tender. If he deposits the money in th
Court and proves his pleas, the creditor gets the amount oyigina

tendered to him but without any interest, whereas the debtor
judgment for his cost of defence.

EEectofmﬁ:lalofapartytopexformpmnﬂnewholly[Sec.SQ) .
When a party to aicontract refuses to perform, or disables himse
from performing, his promise in its entirety, the promisee may putan
end to the contract. But if the promisee has signified, by words ¢
conduct, his acquiescence (tacit assent) in the continuance of

contract, he cannot repudiate it [Union of India v. S. Kesar Singh,”A1R
(1978) J. & K. 102]. '

Examples. (a) A; a sl.nger. enters into a contract with B,
mandger of a theatre, to sing at his theatre two nights in every wee
during the next two months and B agrees to pay her Rs. 100 for each
night's performance. On the sixth night A wilfully absents herself
from the theatre. Blsatllbertytoputanendtothe contract.

(b) In the above example, A sings on the seventh night with he
consent of B: B has signtﬁed his acquiescerice in the contin
the contract, and cannot now put an end to it, but is enti
compensation for the damage substained by Lim through A's fail
{sing on the sixth night.

40 A servant is employed for one year on a salary of Rs. 600 per
month, the whole salary to be paid at the gnd of the year. The servant
wrong leaves the service after three months. He is not entitled to

_the  for the period he has been employed because, by le:

entirety.

When a promisee puts an end to a contract linder Sec. 39 belng
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fract and he shall, by virtue of Sec. 64, be bound to restore to the other

ity all the benefits that he may have received under the contract

'_"'u ar Chatterjee v. International Film Co., A.L.R. (1943) P.C. 34].
CONTRACTS WHICH NEED NOT BE PERFORMED

‘A contract need not be performed—
" 1. When its performance becomes impossible (Sec. 56). h
2 When the parties to it agree to substitute a new contract for it or to
eind or alter it (See. 62).
‘3. When the promisee dispenses with or remits, wholly or in part the:
__ mance of the promise made to him or extends the time for such
formance or accepts any satisfaction for it (Sec. 63).

When the person at whose option it is voidable, tesdnds it (Sec 64]
When the promisee neglects or refuses to afford the. promlsor
isonable facilities for the performance of his promise (Sec. 67).

Exumple A contracts with B to repair B's house. B neglects or

refuses to point out to A the places in which his house requires repairs.

IB ex{:used for the non-performance of the contract, lfIt is caused by
ch neglect or refusal.,

8. When it is illegal.
‘. BY WHOM MUST CONTRACTS BE, PERFORMED ?

1. Promisor himself. If there is something in the contract to show

t it was the intention of the parties that the promise should be
formed by the promisor himself, such promise must be performed by

‘pmmlsor (Sec. 40). This means contracts which involve the exercise
‘personal skill, volition, or diligence of the promisor (for instance, a
ntract to paint a picture or sing), or which are founded on personal
ifidence between the parties (for instafice a contract to marry)- must be
riormed by the promisor himself.

~ 2. Agent. Where#personal consideration is not the foundationef a
ontract, the promisor or his representative may employ a competent
erson to perform it (Sec. 40).

Example. A promises to pay B a sum of money. A may perform
 this promise, either by pegseﬁﬂ paying the money to B or by
eauslng it to be paid to B by anether
3. Legal representatives. A contract which involves the use of
personal skill or i4 founded on personal considerations comes to an end
on the death of promisor. The rule of law is : actio personalis. moritur
persona, Le., a personal action dies with the person. As regards any

contract, the legal representatives of the deceased promisor are
d to perform it unless a contrary intention appears.from the
tract (Sec. 37, para 2)." But their liability under a contract is limited to
value of the property they inherit from the deceased [New [ndla
ors (Put.) Ltd. v. Smt. S.P. Duggal, (1982) Comp. Cas. 352].

Examples. (a) A promises to deliver goods to B on a certain day on

t of Rs. 1,000. A dies before that day. A's representatives are

dc]lvcrthcgoodstoB and B is bound to pay Rs. 1,000 to A’s
uprescntatlves
‘(b Apromlsestopaintablcturefoeryacertah{day, at a certain/
price. A dies before that day. The contract cannot be enforced either by
A's representatives or by B.

0'
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4. Third persons. When a promisee accepts performance of
promise from a third person, he cannot afterwards enforce it against
promisor (Sec. 41). '

5. Joint promisors. This is discussed below under the headi
"Devolution of joint liabilities and rights".

DEVOLUTION OF JOINT LIABILITIES AND RIGHTS
Devolution of joint liabilities (Sec. 42 to 44)
‘Devolution' means passing over from one person to another.

When two or more persons have made a joint promise, they art
known as joint promisors. Unless a lcontrary intention appears from the
confract, all joint promisors must jointly fulfil the promise. If anyd
them dies, his legal representatives must, jointly with the surviving
promisors, fulfil the promise. If all of them die, the legal representatives
of all of them must fulfil the promise jointly (Sec. 42). It would be seen
that Sec 42 deals with voluntary discharge of obligations. If the parties
do not' discharge their obligations of their own volition, Sec. 43 comes

to play.’ Sec. 43 lays down three rules as regards performance of joint
promises :

(1) Any one of the joint promisors may be compelled to perform (Sec,
43, para 1). When two or more persons make a joint promise and there is
no express agreement to the contrary, the promisee may compel any one
or more of thesjoint promisors to perform the whole of the promise. This
meansithe liability of joint promisors is joint and several.

Example. A, B and C jointly promise to pay D Rs. 3,000. D may
combel all or any or either A or B or C to pay him Rs. 3,000. ¢

@ A Joint promisor compelled to perform may claim contribution
(Sec. 43, para 2). When a joint promisor has been compelled to perform
the whole of the promise, he may compel the other joint promisors to
contribute egually with himself to the performance of the promise,
unless a contrary intention appears from the contract.

Examples. (a) A, B and C are under a joint promise to pay D Rs.
300. A is compelled to pay the whole amount to D. He may recover Rs.
100 each from Band C.

(h) A partner of a firm is a joint promisor with other partners. He
is entitled-to claim contribution from other pafrtners in case he is
required to pay the debt of the firm [Bakshi Hardatt v. The State of J. &
K., ALR. (1977) NOC 270 (J. & K))].

(38), Sharing of loss arising from default (Sec. 43, para 3). If any one of
the joipt promisors ma}ps default in the contribution, the remaining
joint promisors must bear the loss arising from such default in equal
shares. The same principle applies in the case of recovery of a loan by a
creditor from the heirs who by operation of law become joint promisors
after the death of-the single promisor [Orissa Cement Ltd. v. Union of
India, A.ILR. (1967) Ori. 158].

Examples. (aj A, B and C are under a joint promise to pay D Rs.
3,000. Cis unable to pay anything and A is compelled to pay the whole
sum. A is entitled to receive Rs. 1,500 from B.

(bY A, RBand C jointly promise to pay D the sum of Rs. 3,000. Cis
compelled to pay the whole sum. A is insolvent but his assets are
-uflicient to pay one-half of his debis. C is entitled to receive Rs. 500

%
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ing one-half of Rs. 1,000) from A's'estate and Rs. 1,250 (being one-

f of Rs. 2,500) from B.

4 Rfieuseof a joint or (Sec. 44). A release by the promisee of any .
the joint promisors does not discharge the other joint promisors from

y. The released joint promisor also continues to be liable to the

. joint promisors.

| Example. D1, D9 and D3 jointly owe a debt to C. C releases Dy

~ from his liability and files a suit against Dy and D3 for payment of the
debt D9 and D3 are not released from their, liability nor is D

discharged from his liability to Dy and D3 for contribution.

y ., ution of joint rights (Sec. 45)

‘When a person (say A) has made a promise to several pefsons (say, B, C
D), these persons are known as joint promisees. Unless a contrary
tion appears from the contract, the right to ¢laim performance rests

h all of the joint promisees (B, C and D). ien one of the joint
sromisees (say B) dies, the right to claim perfo rests with His (B's)
| representatives jointly with the surviving joint promisees (C and D).

n all the joint promisees (B, C and D) die, the right to claim
ormance rests with their legal representatives jointly.

Example. B and C jointly lend Rs. 5,000 to A who promises B and C
tly to repay them that suun with interest on a day specified. B dies.
~ The right to claim performance rests with B's representatives jointly
e _ with C during C's life. After the death of C, the right to claim
performance rests with the representatives of B and C jointly.

@ partners of a firm, the members of a joint\Hindu family, co-
iuera. or mortgagees are all joint promisees when a person, say a
debtor, makes a promise in their favour. Unless a contrary intention
ars from the contract, a suit to enforce such promise must be

~ in: ted by all the joint promisees.

WHO CAN DEMAND PERFORMANCE ?

It is only the promisee who can demand performance of the promise
‘under a contract. It makes no difference whether the promise is for the
benefit of the promisee or for the benefit of any other person.

Example. A promises B to pay C a sum of Rs. 500. A does not pay
the amount to C. C cannot take any action against A. It is only B who
can enforce this promise against A.

In certain cases, a third party can also enforce a promise undcr\(a
contract even though he is not a party to the contract. These cases h
already been discussed in the Chapter on "Consideration”.

Death of promisee. In case of death of the promisge, his legal
representatives can demand performance.

TIME AND PLACE OF PERFORMANCE

Time and place of performance of a contract are matters to be
determined by an agreement between the parties themselves. Secs. 46 to
50 lay down the following rules in this regard :

1. Where no application is to be made and no time is specified. Where,
by the contract, a promisor is to perform his promise without application
by the promisee, and no time for performance is specified, the promise
must be performed within a reasonable time (Sec. 46). The question "what
is a reasonable time" is, in each particular case, a question of fact
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(Explanation to Sec. 46). It depends on the special circumstances of thi _'
ﬂe -the usage of trade, or the intention of the parties at the time ¢
ering into the contract.

2. Where time is specified and no application is to be made. When a
promise is to be performed on a certain day, the promisor may undertake
to perform it without application by the promisee. In such a case, the
promisor may perform the promise at apy time during the usual hours ¢ ’
business on such day-and at the place at which the promise ought to be
performed (Sec. 47).

' Example. A promises to delivex goods at B's warehouse on the lst

January. On that day A brings the goods to B's warehouse, but after

usual hour for closing it and they are not received. A has not

performed his promise.

3. Application for performance on a certhin day and place. When 2

pﬁ?ﬂs to be performed on a certain day, the promisor may undertake
orm it after the application by the promisee to that effect. In sucha

case, it is the duty of the promisee to apply for performance at a proper
place and within the usual hours of business. The question "what is a
proper time and place” is, in each particular case, a question of fact (Sec.

4. Application by the promisor to the promisee to appoint place.
When a promise is to be performed without application by the promisee,
and no place is fixed for the performance of it, it is the duty of
promisor to apply to the promisee to appoint a reasonable place for the
performance of the promise, and to perform it at such place (Sec. 49).

le. A undertakes to deliver 1,000 quintals of jute to Bona
fixed day. A must apply to B to appoint a reasonable place for the
purpose of receiving it, and must deliver it to him at such place.

5. Performance in manner or at time prescribed or sanctioned by the
promisee. The performance of any promise may be made in any manner,
or at any time which the promisee prescribes or sanctions (Sec. 50).

Examples. (a) A and B are mutually indebted. They settle an
account by setting off one item against another, and B pays A the
balance found to be due from him upon such settlement. This amounts
to p:yréllent by A and B, respectively, of the sums which they owed to
each other.

(B) Aowes BRs. 2,000. Baccepts some of A's goods in reductlmd
the debt. The‘delivery of the goods operates as a part payment.
(0 A desites B, who owes him Rs. 100, to send him a promissory
note for Rs. 100 by post. The debt is discharged as soon‘as soon as B
puts into the post a letter containing the promissory note duly
addressed to A.
RECIPROCAL PROMISES
Promises which form the consideration or part of the consideration
for each other are called "reciprocal promises” [Sec. 2 (f]l. Where, for
example, A promises to do or not to do something in consideration of B's
promise to do or not to do something, the promises are reciprocal.
These promises have been classified by Lord Mansfield in Jones v.
Barkley, 4 Doug. 659, as follows : * )
{1) Mutual and independent. Where each party must perform his
promise independently and irrespective of the fact whether the other
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ses are mutual and independent.

©  Example. In a contract of sale, B agrees to pay the price or goods
10th instant. S promises to supply the goods on 20th instant. The

mises are mutual and independent;

Conditional and dependent. Where the performance of the

by one party depends on the prior performance of the promise by

the other party, the promises are conditional and dependent. ,

ho Example. A promises to remove certain debris lying in front of

~ Bs house provided B supplies him with the cart. promises, in this

~ case, are conditional and dependent. A need not perform his promise

if B fails to provide him with the cart.

(8) Mutual and concurrent. Where the promises of both the parties are

performed simultaneously, they are said to mutual and

urrent. The example of such promises may be sale of goods for cash.

uglrdlng perfommnce of reciprocal promises
.‘ R e contained in Secs. 51 to 54 and 57 and, are reproduced
;.,Nl Slmulatenous performance of reciprocal promises (Sec. 55. When

'a contract consists of reciprocal promises to be simutaneously

:-Fl'ormed the promisor need not perform his promise unless the

; m:lnlsee is ready ready and willing to pcrform his reciprocal promise.

b Example. A and B contract that A shall deliver certain goods to B
to be paid for by B on delivery. A need not deliver the goods, unless B is
ready and willing to pay for the goods on delivery. B need not pay for

- the goods unless A is ready and willing to deliver them on payment.
2. Order of performance of reciprocal promises (Sec. 52). Where the

rder in which reciprocal promises are to be performed is expressly fixed

by the contract, they must be performed in that order ; and where the
rder is not expressly fixed by the contract, they must be performed in
order-which the nature of the transaction requires.

Examples. (a) A and B contract that A shall build a house for Bat a

fixed price. A's promise to build the house must be performed before B's

promise to pay for it. :

(b) A and B contract that A shall make ovér his stock-in-trade to

B at a fixed price, and B promises to give security for the payment of

the money. A's promise need not be performed until security is given,

for the nature of the transaction requires that A shall have security
before he delivers up his stock.

3. Effect of one party preventing another from performing promise
(Sec. 53). When a contract contains reciprocal promises, it may happen
that one party to the contract prevents the other from performing his

. In such a case, the contract becomes voidable at the option of
party so prevented. Further, the party so prevented is entitled to

compensation from the other party for any loss which he may sustain in
consequence of the non-performance of the contract. ;

for Rs. 1,000. B is ready and willing to execute the work accordingly
but A prevents him from doing so. The v~ntract is voidable at the
option of B and if he elects to rescind it, he is entitled to recover from A

y has performed, or is willing to perform, his promise or not the

. Aand B contract that 2 shall execute certain work for A '
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compensation for any loss which he has incurred bv
performance.

4. Effect of default as to promise to be performed first (Sec. 54]
the nature of reciprocal promises is such.that one of them ca
performed till the other party has performed his promise then [
other party fails to perform it, he cannot claim the performance of
reciprocal promise from the first party. In such a ase, the other
must make compensation to the first party'to the contract for any|

which the first party may sustain by the non- performance
contract.

Examples. (L) A hires P's ship to take in and convey, fn
Calcutta to Mauritius, a cargo to be provided by A, Breceivinga
freight for its conveyance. A does not provide any cargo for the
cannot claim the performance of B's promise, and must

compensation to B for the loss which B sustains by the n
performance of the contract.

(p A contracfs-with B to execute certain builder's work for a fix
price, B supplying the scaffolding and timber necessary for the worl
refuses to furnish any scaffolding or timber and the work cannot
executed. A need not execute the work and B is bound to ma

‘compensation to A for any loss caused to him by the non-perform:
of the contract.

5. Reciprocal promise to do things legal and also other things ille
(Sec. 57). Refer to Chapter on “Legality of object".
TIME AS THE ESSENCE OF THE CONTRACT :

When we say that "time is the essence of the contract”, we mean tha

the performance of the promise by a party to the contract is ess!
within the specified period, in order to entitle him to en

performance from the other party. In other words, the expression “t
is of the essence of the contract" means that a breach of the condition
to the time for performance will entitle the innocent party to consider
breach as a repudiation of the contract [Hind Construction Contracto
State of Maharashtra, A.I.R. (1979) S.C. 720]. Whether time is of
essence of the contract is a mixed question of law and fact [Mun
Corpn. of Delhiv. Jagan Nath Ashok Kumar, (1987) 4 SSC 497]. ]

Sec. 55 deals with the question of "time as the essence of the contract
and provides thus*

(1) When time is of the essence. In a contract, in which time is of e
essence of the contract, if there is a failure on the part of the promisor
perform his obligation within the fixed time, the contract (or so much
it as remains unperformed) becomes voidable at the option of
promisee (Sec. 55, para 1). If, in such a case, the promisee a

Prformance of the promise after the fixed time, he cannot el

umpcnsatlon for any loss occasioned by the non-performance of
promise at the agreed time. But if at the time of accepting the delz
perfcrmance he gives notice to the promisor of his intention to claiﬂi
compensation, he can do so (Sec. 55, para 3).

In commercial or mercantile contracts which provide for

performance within a specified time, time is ordinarily of the essence of
the contract. This is so because businessmen want certainty.

Examples. (a)In a contract for the pﬁlchase of a chassis for a
diesel truck to be supplled within, twn months, time was held to be of
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. the essence of the contract [Hitkari Molors v. Attar Singh, A.LR. (1962)
- J.&K. 10].

b (b) In a contract for the sale or purchase of goods the prices of
- which fluctuate rapidly in the market, the time of delivery and
~ payment are considered to be of the essence of the contract [Mahabir
~ Pershad v. Durga Dutt, AL.R. (1961) S.C. 900].
2. When time is not of the essence. In a contract, in which time is not
of the essence of the contract, failure on the part of the promisor to
orm his cbligation within the fixed time does not make the contract
le, but the promisee is entitled to compensation for any loss
sioned to him by such failure (Sec. 55, para 2).

Intention to make time as the essence of the conuract, if expressed in
riting, must be in~a language which is unambiguous and unmistakable.
e mere fact that a certair time is specified in a contract for the
J ance of a promise does not necessarily make time as the essence
the contract. If the contract includes clauses providing for extension of
e in certain contingencies or for payment of fine or penalty for every
or week the work undertaken remains unfinished on the expiry of
provided in the contract, such clauses are construed as rendering
neffective the express provision relating to the time being of the essence
of the contract [Hind Construction Contractors v. State of Maharashtra;
ALR (1979) S.C. 720].
" In cases other than commercial or mercantile contracts, the
- presumption i$ that time is not of the essence of the contract.

Examples. (a) In a contract of sale of immovable property time is
~ not of the essence unless it is shown that the intention of the parties
7 !' was that time should be the essence of the contract [Indira Kaurv.
- Sheo Lal Kapoor, A.LR. (1988) S.C. 1074].
4 "1‘ {(b) The time fixed for the performance of a contract was extended
Vi
~ twice and the object of the purchaser was also not a commercial
f'.. undertaking. Held, time ‘'was not of the essence of the contract
 [Devenudrav. Sonubai, A.LR. (1971) Mys. 217].
3 Muentnotice
Time may be made the essence of a contract by a subsequent notice.
'ﬂlc subsequent notice, specifying time, ought to fix the longest time that
could reasonably be required for the performance of acts which remain to
be done [Crawford v. Toogwood, 13 Ch. 153]. Any subsequent notice
making time ns the essence of the contract ought to fix a reasonably long
{ime requiring the other party to perform his contract,
APPROPRIATION OF PAYMENTS
When a debtor owes several distinct debts to a creditor anu. makesa
payment insufficient to satisfy the whole indebtedness, a question

. arises : To which debt should the payment be appropriated ? Secs. 59 to

61 lay down the following three rules in this regard :

1. Where the debtor intimates (Sec. 59). If the debtor expressly
intimates at the time of actual payment that the payment should be
applied towards the discharge of a particular debt, the creditor must do
so. If there is no express intimation by the debtor, the law will look to the
circumstances attending on the payment for appropriation.
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"There is an established maxim of law that, when money is paid, itk
to be applied according to the expressed will of the payer, not of i
receiver." [Lord Campbell in Croft v. Lumley, (1858) 5 E. & B. 648].

Examples. (a) A owes B, among other debts, Rs. 1,000 upon
promissory note which falls due on 1st June. He owes B no other del
of that a.rﬁount. On 1st June A pays to BRs. 1,000. The payment isl
be applied to the discharge of the promissory note.

(b) A dwes B, among other debts, the sum of Rs. 567. B writes to
and dem payment of this sum. A sends to B Rs. 567.
payment is/fo be applied to the discharge of the debt of which B had
demanded payment.
2. Where the debtor does not intimate and the circumstances are ngt

indicative (Sec. 60). Where the debtor does not expressly intimate or
where the circumsfances attending on the payment do not indicate any
intention, the creditor may apply it at his discretion to any lawful debg
actually due and payable to him from the debtor. The creditor may also,
until he has declared appropriation to the debtor, alter the appropriation
[Simson v. Ingham, (1823) 2 B. & C. 65]. He cannot, however, apply the
payment to a disputed or unlawful debt, but he may applw it to a debt
which is barred by the Law of Limitation.

On the question whether a part payment should be treated towards
principal or interest, the general principle, subject to any contract to the
contrary, is that the payment should first be applied to the interest and
after the interest is fully paid off, to the principal |Rulia Deuviv.
Raghunath Prasad, A.L.R. (1979) Pat. 115].

3. Where the debtor does not intimate and the creditor fails to ©
appropriate (Sec. 61). Where the debtor does not expressly intimate and
where the creditor fails to make any appropriation, the payment shall be
applied in discharge of the debts in chronological order, i.e., in order of

time. If the debts are of equal standing, the payment shall be applied in
discharge of each proportionately.

Rule in Clayton's Case (1816) 1 Mer. 572. This rule is applicable where
the parties have a current account, iLe., a running account between them.
In such a case appropriation impliedly takes place in the order in which
the receipts and payments take place and are carried into the account. It
is the first item on the debit side of the account that is discharged or
reduced by the first item on the credit side ; the appropriation is made by
the very act of setting the two items against each other. In simple words,
it means that, unless there is a contrary intention, the items on the credit

of an account must be appropriated against the items on the debit n order
of date.

To conclude : (1) The debtor has, at the time of payment, the right ut
appropriating the payment ; (2) in default of debtor, the creditor has the
option of election ; and (3) in default of either, the law will allow
appropriation of debts in order of time.

ASSIGNMENT OF CONTRACTS

To 'assign’ means to 'transfer'. Assignment of a contract means
transfer of contractual rights and liabilities under the contract to a third
party with or without the concurrence of the other party tq the contract.
It may take place by—
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the parties
ssignment is said to take place by an act of the parties when they
s‘make the assignment. :

mment of contractual obligations. This is subject to the

rules:

Corltmctl.lal obligations involving personal skill or-ability cannot
(Sec. 40), e.g., a contractual obligation by an opera singer to
by a film actor to act in a film or a contract to marry or paint a
cannot be assigned.

A promisor cannot assign his liabilities or obligations under a
et, Le., a promisee cannot be compelled by the promisor or a third
ity to accept any person other than the promisor as the person liable to
1on the promise. The rule is based on sense and convenience. The
ee in a contract is entitled to know to whom he is to look for the
tion of his rights under the contract. For example, if D owes L Rs.
and is owed the same sum by D), D cannot ask L to recover the
t from D) unless L accepts the performance from Dj.

- Example. D hired a carriage from S at a yearly rent for five years.
~ Sundertook to paint the carriage every year and to keep it in repair. R
~ was the partner of S, but the contract was made with S alone. After
~ three years S retired from business, and D was informed that R would
4 t and repair the carriage and receive payment. D refused to deal
" with R and returned the carriage. Held, he was entitled to do so
_'-' [Robson Sharpe v. Drummond, (1831) 2 B. & Ad. 303].

Limitations to the rule. () It is open to a party to have the contract

ned through the agency of a competent person provided the

t does not expressly or implied contemplate performance only by

misor. However, the original party remains liable for the proper

ance of the obligations under the contract. For example, if A

akes to do some work for B which needs no special skill, B cannot

plain if A gets the work done by an equally competent person.

i (i) The promisor may transfer his liability with the consent of the
and of the transferee. In such a case, novation takes place.
is the substitution of a new contract for an existing one between

A of the parties and a third party, the discharge of the old contract on

gmne terms being the consideration for the new one. It can take place
ﬂyby the tripartite agreement between the parties.

Assignment of contractual rights. This is subject to the following
rules :

. (1) The rights and benefits under a contract not involving personal
skill may be assigned, subject to all equities between the original parties.
This means that when sued by the assignee, the debtor can raise against-
the assignee all defences (including right of ‘set-off) that he could have
raised against the assignor at the time he received notice of the
assignment.

Examples. (a) D owes Rs. 500 td C. C, the creditor, can transfer his
right to T to recover the amount from D. If D has already paid Rs. 200
to C, T will be bound by this payment and shall be entitled to recover
only Rs. 300 from D.

[b)Abought certain goods from B for Rs. 1,000. The goods were
defective and B therefore promptly offered to return the goods. R
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refused to take the goods back and assigned the debt of Rs. 1,000 o
Csued A for Rs. 1,000. A can set up as a defence against C the defect
character of the goods.

(2) An actionable claim can always be assigned but the assignment
be complete and effectual must be effected by an instrument in writl
Notice of such assignment must also be given to the debtor. An «ctional
claim is defined in Sec. 3 of the Transfer of Property Act, 1882, as !
claim to any debt (except a secured debt) or to any beneficial i'.terest.
whether such claim or beneficial interest be existent, accruln
conditional or contingent.” Thus a money debt, shares in a company, a
a right of action arising out of a contract, are all actionable claims.
2. Operation of law

Assignment by operation of law takes place by intervention of lai
This takes piace in the following two-cases : ]

(a) Death. Upon the death of a party to a contract his rights an
llabilrlties under the contract (except in the case of contracts requirin
personal skill or services) devolve upon his heirs and :J__‘"-
representatives. :

(b) Insolvency. In case of insolvency of a person, his rights and
liabilities incurred previous to adjudication pass to the Official Receiver
or Assignee, as the case may be. -

SUMMARY

The parties to a contract must either perform or offer to perform their
respective promises. i

Attempted performance or tender. Attempted performance or tender is an
offer of ormance by the promisor in accordance with the terms of the contract
If the promisee does not accept performance, the promisor is not responsible for
non-performance, nor does he thereby lose his rights under the contract. Thusa
tender is equivalent to actual performance. tender, in order to have this
effect, must be unconditional, of the whole quantity contracted for, at the proper
time, place and in the manner specified ; and, where these are not specified, it must’
be made in a reasonable manner. i

Reciprocal promises. Promises which form the consideration or part of the
consideration for each other are called 'reciprocal promises’. E

Rules regarding performance of reciprocal promises. 1. When reciproca
promises have to be simultaneously performed the promisor is not bound fo
perform, unless the promisee is ready and willing to perform his promise. 2. The
recipiocal promises must be performed in the order fixed by the contract. 3. Where
the nature of reciprocal promises is such that one cannot be performed unless the
other party performs his promise in the first place, then if the latter fails to
perform he cannot claim performance from the other, but must make
compensation to the first party for his loss.

By whom must contract be performed. 1. By(fruntsor himself if that was the
intention of the parties, Le. , where personal consideration is the foundation of the
contract.

2. By agent—where personal consideration is not the foundation of the
contract. ]

3. By legal representatives — in case of death of the promisor.

4. By joint promisors —when two or more persons/have made a joint promise,
then unless a contrary intention appears from the contract, all such persons must
jointly fulfil the promise. If any of them dies, his legal representative must,

jointly with the surviving promisors, fulfil the promise. If all the promisors die,
the legal representatives of all of them must the promise jointly. :

Who can demand performsnce ? It is only the promisee, and in.case of his
death, his legal representatives, who can demand performance.

When a person has made a promise to several persons, then, unless a con
intention %8 from the contract, the right to claim performance rests with
of them. one of the promisees dies, it rests with his legal representatives




109

ICE OF CONRACT
with the surviving promisees. When all the promisees die, it rests with
e representatives jointly.

" Time and place of performance. Time and place of performance of a contract
¢ matters to be determined by agreement betwegn the pgretjes themselves. Where
se for performance is specified, the promisor must perform the promise
a reasonable time. If no time and place is fixed for the performance of the
the romisor must apply to the promisee to fix the day and time for

ime as the essence of contract. Time for the performance of a contract may
d in the contract itself. In that case the contract must be performed within
when time is of the essence of the contract. The general rule is that in
In other contracts

{al contracts time is of the essence of contract.
tions as to time are, in the absence of an express or implied evidence to the

ary, presumed not to be of the essence of the contract.
' tion of payments. The debtor has, at the time of payment, right of
the creditor has the

hoice of riaf the payment ; in default of the debtor,
toa l:;;?iatg?g in defauit of either, the law will allow appropriation of debts

Rule in Clayton's Case. Where the parties have a current account between
m, appropriation impliedly takes place in the order in which the receipts and
ments take placeand are entered in the account. The first item on the debit

of the account is discharged or reduced by the first item on the credit side.

Assignment of contract., Assignment of a contract means transfer ol
‘contractual rights and labilities under the contract to a third party. It may take

 place by
1 Actofthe parties. This is subject to the following rules :
i {I) Contracts involving personal skill or ability or other personal

g
~ qualifications cannot be assigned.
{2) A promisor cannot assign his liabilities or obligations under a contract.

&
"B The rights and benefits under a contract may be assigned if the obligation
tnder the contract is not of a personal nature.
ment to be

~ [@ An actionable claim can alwags be assigned but the assri%‘l
and effectual must be effected by an instrument in writing. Notice of such

ml.mcnt must also be given to the debtor.
2, Operation of law. This takes place in case of death or insolvency of a party
~ to the contract.

TEST QUESTIONS

"~ 1. What do you understand by performance fof a contract ?
place c\::f performance of a

~ 2 What are the rules of law relating to time and
- contract 7
3. When is time deemed to be the essence of a contract in the performance of

.I xﬂp contract and with what consequences ?
4, Give with illustrations the provisions of the Indian Contract Act relatin

tothe performance of reciprocal promises.
5. What are the essential requisites of a valid tender of performance ? What

~ s the effect of refusal by the promisee to accept dorrect tender of goods and money?
6. Under what circumstances need a contract not be performed ?
7. State the rules relating to appropriation of payments made’by a debtor to

his creditor.
ts ? Whai conditions should be

;' 8 What do you mean by assignment of con
fulfilled for assignment of contracts ? What is assignment by operation of law ?

.'l 9. Discuss the law relating to the r}ghts dnd liabilities of joint promisors in a
| contract. Also explain the devolution of joint liabilities.
g 10. Write short note on (1) Asal,%r;:tent of contract. (2) Tim¢ as the essence of

i the contract. (3) Performance of con 3
' | PRACTICAL PROBLEMS

Attempt the following pyoblems, giving reasons :

1. A Band C omﬂg Furﬂn;jaetopayﬂl'\’s. 3,000. Aand B are untraceable. Can

D compel C to pay
[Hint : Yes (Sec. 43, para 1)].
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2. A makes a promise to three joint prormsees X, Y, and Z. X and Y die be
the promise is performed. Who can demand performance of the promise ?
[Hint : Legal representatives of X and Y jointly with Z (Sec. 45)].
3. A, Band C jointly promise to pay D a sum of Rs. 6,000.
(d Can D compel any of the three parties A, B and C to pay him Rs. 60(}0?
(B Cis compelled to pay the whole of the amount to D. Can he recover anj
from A and B when () both A and B were solvent, (i) A (and not B) is insolven
pays 50 paise in a rupee to his creditors, (iij) A is not in a position to pay anythis
[Hint : (d) Yes. (B Ccan recover () Rs. 2,000 each from A and B, (i) Rs. 1
A and Rs. 2,500 (half of Rs. 5,000) from B, (i) Rs. 3,000 from B (Sec. 43
4. A servant is employed for one year on a monthly salary of Rs. .?
whole salary to be paid at the end of the year. Thesewa.ntwrongfu]ly eaves
service after six months. Is he entitled to any salary ?
[Hint : No (Sec. 39)]. :
5. A owes B two sums, one for Rs. 1,000 which is bamdbyllmitaﬂﬂn
another for Rs. 1,500 which is not barred. A pays B Rs. 500 on account genem
Later B sues for Rs. 1,500. A pleads () as to Rs. 1,000 that it was time-barred ; an
as to Rs. l.500apartpayrrmtofRs. 500.
Examine these contentions
[Hint : Both the contentions of A are wrong (Sec. 60). B can approp
payment of Rs. 500 towards the first debt and A is bound hopayl-h.
,which is not yet barred by limitation]. 1
6. A borrows Rs. 3,000 from B, Cand D. When the debt becornes due, A tenden!
to Bwho accepts it. Is A discharged by the payment. 4
[Hint : Yes, unless a contrary intention appears from the contract (Sec. 45},
7. Aenters into a contract with B to build a house for C. A builds the
according to specifications. B tenders payment. A refuses to accept the mong
claiming that it is insufficient because tﬂ job was more diffizult than he ha
anticipated. What effect has the tender on B's oblIgation ?
[Hints : B is released from the liabilities for interest on the amqunt and fu
costs of any suit brought against him by A to recover the amount].
8. Xlent to Y three sums of Rs. 100, Rs. 200 and Rs. 500. Y sent a sumol
100 asking X to appropriate this money towards t' e third debt of Rs. 500. Xw
to appropriate this money to the first loan. Can hedo so ?
[Hint : No (Sec. 59)]. -
9. A and Benter into a contract that A shall do some work for B for Rs. 500,
ready and willing to do the work, but B prevents him from doing so. Advise A.
[Hint : The contractis voidable at the option of A (Sec. 53)].

10. A prumises to ‘sell and deliver on the 5th of January a&?ar::'y to B.

parties have stipulated that time should be the essence of the confract. Ad
the lorry only on the 5th of February. Explain what are the rights of B against Al
this case. Suppose B desires to accept the belated delivery and also to claim

compensatlon tor loss occasioned b])_:ethe non-periormance ol the promise at if e
time agreed B as to whether

can achieve these tiyo objectives.
[HInt Bcan udiate the contract (Sec. 55, para 1). In the latter case, B maj
accept the delivery and also claim compensation if he gives notice ¢
h*sintenticn‘todosd‘[%c 55, para 3)].
11. A owes money to B under a contract. ItisagreedbetwcmA.BandCﬂlt
shall henceforth accept Cas his debtor instead of A. Can B claim payment from C?
[Hint : Yes (Sec. 62)L

12. A, a singer, enters into a eentract with B, the manager of g theatre, to
in his theatre two tslneverywmkduﬂng]th{:nmtwomonthgandﬂf ‘N

her at the rate of Rs. 100forrachnight. Onﬂmsixthnightﬂwﬂ.ﬁ.x].lyabseuh
E;gsclt With the assent of Bf A s on the seventh night. But on the fo i

dag;. B puta an end to the contract. A claim damages for breach of conm

[lelt On the sixth night when A wilfully absents herself from the theatre, Bis
at liberty to put an end to the contract. If A sings on the seventh
with the consent of B. B has ‘signified his acquiescence in
continuance of the contrdct and t;a.nnot now put an end to it. He
entitled to compensation for the thm ause of As
faﬂuretoalngonthedxthnight. B taanendto ntract, A can
claim damages for breach of con (

iy
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Discharge of Contract

Discharge of contract means fermination of the contractual
- relationship between the parties. A contract is said to be discharged

when it ceases to operate, Le., when the rights and obligations created by
it come to an end. In some cases, other rights and obligations may arise
as a result of discharge of contract, but they are altogether independent of

original contract.

A contract may be discharged—

1. By performance.

2. By agreement or consent.

3. By impossibility.

4. By lapse of time.

5. By operation of law.

6. By breach of contract. :

The various modes of discharge of a contract (shown in a chart on the
next page) are discussed below.

1. DISCHARGE BY PERFORMANCE

Performance means the doing of that which is required by a contract.
Discharge by performance takes place when the parties to the contract
fulfil their obligations arising under the contract within the time and in
the manner prescribed. In such a case, the parties are discharged and the
lcontract comes to an end. But if only one party performs the promise, he
alone is discharged. Such a party gets a right of action against the other
party who is guilty of breach.

- Performance of a contract is the most usual mode of its discharge. It
may be (1) actual performance, or (2) attempted performance.

1) Actual performance. When both the parties perform “their
promises, the contract is discharged. Performance should be complete,
precise and' according to the terms of the agreement. - Most of tne
contracts are discharged by performance in this manner.

(2) Attempted performance 1or tender. Tender is not actual
performance but is only an offer to perform the obligation under the
contract. Where the promisor offers to perform his -obligation, but the
promisee refuses to pt the performance, is equivalent to actual
performance, except in case of tender of money. The effect of a' valid
tender is that the contract is deemed to have been performed by t
tenderer. The tendfl‘er' is discharged from-the responsibility for non-,
performance of the/contract without in any way prejudicing his rights |
which accrue to him against the promisee.

2. DISCHARGE BY AGREE I'OR CONSENT
As it is the agreement of the parties which binds them, so by their:

further agreement or apon'.vn‘e:nt the contract may be termina The rule of\
law in this regard i€ as follows : Eodem mddo quo quid *ituitur,

eodem modo destruitur, Le., a thing may be destroyed in the e manner
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or-consent

By express
consent

. By implied
consent

(d Novatip
(B Rescission
(g Alteration
‘d Remission
(6 Waiver

(i Merger
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3.

By impossibility
of performance

Known to the parties
Unknown to the parties
Supervening impossibility

An execuse

Destruction of subject-matter
Non-existence of a state of things
Death or incapacity for personal

services

Change of law
Outbreak of war

Not on execue
Difficulty of performance
Commercial impossibility
Failure of a third party
Strikes, lock-outs and civil
disturbances
Failure of one of the objects

By operation of By breach of contract
law
1. Death
2. Merger
3. Insolvency
4. Unauthorised al-
teration of terms
of contract
5. Rights and lia-
bilities vesting in
the same person
Act[.tal Anticipatory
At the time of the 1. By an act of the promi-
performance sor making perform-
During the perfor- ance impossible, Le.,

mance
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implied repudiation
By renunciation of the
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th it is constituted. This means a contractual obligation may be
by agreement which may be express or implied. -
Example. A sells a car to B 'on approval' w:t.h the condition that it
d be returned within seven days if it is found wanting in
ent functioning. B may return the car'within seven days if it is
wanting. Consent to return the car is given to B at the time of
the formation of the contract.
he various cases of discharge of a contract by mutual agréement are
in Secs. 62 and 63 and are discussed below :
Novation {Sec. 62). Novatlon takes place when () a new contract is
ted for an existing one betweén the same parties, or (i) a contract
two parties is rescinded in consideration of a new contract being
into on the same terms between one of the parties and a third
A common instance is where a creditor at the request of the debtor
to take another person as his debtor in' place of the original
The consideration for the new contract is the discharg= of the old
It is essential for the principle of novation to apply ‘hat there
5t be the mutual or tripartite COIIS’!‘:I{;L of all the parties concerned.
Examples. (d) A owes money to B under 4 contract. It is agreed
ﬁetween A, B and C that B shall henceforth accept C as his debtor,
nstead of A. The old debt of A to Bis at an end, and a new debt from C
o B has been contracted.
‘(b) A owes B Rs. 10,000. He enters intojan agreement with B and
es Ba mortgage of his (A's) estate for Rs. 5,000 in plate of the debt of
b 10,000. This is a new eentract which extinguishes the old one.
| Novation should take place before expiry of the time of the
ance of the original contract. If it does not, there would be a
ach of the cantract. If a new contract is subsequently substituted for
Matlng contract, it vould only be to adjust the remedial rights
g out of the breach of the old contract. If for any reason the new
act cannot be enforced, the parties can fall back upon the old

ontract.

: Example. An existing mortgage was discharged by the

~ substitution of a new agreement of mortgage. The new agreemerit was

: im)t enforceable for want of registration. Held, the parties could fall

- back upon the original mortgage [Shanker Lal Damodar v. A. Ajaipal,
- ALR (1946) Nag. 260].

" [b) Rescission (Sec. 62). Rescission of a contract takes place when all

or some of the terms of the contraqt are cancelled. It may oceur—
() by mutual consent of the parties, or
() where one party fails in the performance of his obligation. In
‘such a case, the other party may rescind the rontract without prejudice to
~ his right to claim compensation for the bre-.ch of contract.
3 Examples. (a) A promises to supply certain goods to B six months
~ after date. By that time, the goods go out of fashion. A and B may
rescind the contract.

(b) A and B enter into a contract that A shall deliver certain godds
to B by the 15th of this month and that B shall pay thé price on the
first of the next month. A does not supply the goods. B may rescind
the contract, and need not pay the price.

EML-I-8
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(d A induces B to enter into a contract by fraud. In wnis case th
contract is voidable at the option of B. He may rescind the contract.
Rescission may be total or partial. Total rescission is the discharg

of the entire contract ; partial rescission is the variation of the origina
contract by (a) rescinding some of the terms of the contract, or {j
substituting new terms for the ones which are rescinded, or () adding nes
terms without rescinding any of the terms of the original contract.

. Mode of communicating or revoking rescission. The rescission of
voidable contract may be communicated or revoked in the same manner,
and subject to the same rules, as apply to the communication, ¢
revocation, of a proposal (Sec. 66) The party rescinding a voidable
contract shall, if he has received any bénefit thereunder from anothe
party to such contract, restore such benefit, so far as may be, to the persos
from whom it was received (Sec. 64)

(¢) Alteration (Sec. 62). Alteration of a-contract may take place when
one or more of the terms of the contract is/are altered by the mutua
consent of the partiés o the contract. In such a case, the old contract is
discharged. ]

Example. A enters into a2 contract with B for the supply of 100
bales of cotton at his godown No. 1 by the first of the next month. A
and B may alter the terms of the contract by mutual consent.

(d) Remisgsjon (Sec. 63). Remission means acceptance of a lesser
fulfilment of the promise made, e.g., acceptance of a lesser sum than what

 wa§ contracted for, in discharge of the whole of the debt. It is not
niecessary that there must be some consideration for the remission of the
phrt of the debt [Hari Chand Madan Gopal v. State of Punjab, A.I.R. (1973
SiC. 381]. Sec. 63 allows the promisee to dispense with or remit the
performance of the promise by the promisor, or to extend the time for
performance or to accept any other satisfaction instead of performance,

Example. A owes B Rs. 5,000. A pays to B and B accepts, in.
satisfaction of the whole debt, Rs. 2,000 paid at the time and place at
which Rs. 5,000 were payable. The whole debt is discharged. ]
(e) Waiver. Waiver takes place when the parties to a contract agree |

that they shall no longer be bound by the contract. This amounts toa
mutual abandonment of rights by the parties to the contract
'Consideratior: is not necessary for watver.

() Merger. Merger takes place when an inferior right accruing to a
party under a contract merges into a superior right accruing to the same
party under the same or some other contract. !

rxample. P holds a property under a lease. He later buys the
property. His rights as a lessee merge into his rights as an owner.
3. DISCHARGE BY IMPOSSIBILITY OF PERFORMANCE

If an agreement contains an undertaking to perform an impossibil:
ity, it is void ab inifio This rule is based on the following maxims :

(1) leagaon cogit ad impossibilia, i.e., the law does not recognise what
is impossiiie ; and

(2) impossibilium nulla obligato est, Le., what 1s impossible does not
create an obligation.

According to Sec. 56, impossibility of performance may fall into
ctther of the following categories :




Impossibility existing at the time of agreement. The first
of Sec. 56 lays down that "an agreement to do an act
ible in itself is void." This is known as pre-contractual or initial
ibility. The fact of impossibility may be—

i) known to the parties. This is known as absolute impossibility. In
of absolute impossibility, the agreement is void ab initio. For
e, when A agrees with B to discover treasure by magic, or
rtakes to put life into the dead wife of B, the agreement is void.

unknown to the parties. Where at the time of making the contract
the parties are ignorant of the impossibility, as in the case of
lion of subject-matter to the ignorance of both the parties, the
t is void on the ground of mutual mistake. If, however, the
or alone knows of the impossibility of performance at the time of
the contract, he shall have to compensate the promisee for any
ich such promisee sustains through the non-performance of the
se (Sec, 56, para 3).

- Examples, (a) A sold to B certain goods supposed to be on a
. voyage. The goods had ceased to exist due to the perils of the sea.
~ Held, the contract was void [Couturier v. Hastie, (1856) 5 H.L.C. 673].

- [b) A contracts to marry B, being already married to C, and being
~ forbidden by the law to which he is subject to practise polygamy. A
.~ must make compensation to B for the loss caused to her by the non-
~ performance of his promise.

2. Impossibility arising subsequent to the formation of contract.
ssibility which arises subsequent to the formation of a contract
h could be performed at the time when the contract was entered
0) is called post-contractual or supervening impossibility. In such a
e, the contract becomes void when the act becomes impossible or
awful [Sec. 56, para 2]. Impossibility of performance of a contract, as
eral rule, is no excuse for the non -performance of the contract ; but
; this impossibility is caused by the circumstances beyond the
control of the parties, the parties are discharged from further
" performance of the obligation under the contract.
Discharge by supervening impossibility
. A contract is discharged by supervising impossibility in the
following cases :
- . Destruction of subjeci-matter of contract. When the subject-
~ malter of a contract, subsequent to its formation, is destroyed without
any fault of the parties to the contract, the contract is discharged.

Examples. (a) C let a music hall to T for a series of concerts for
certain days. The hall was accidentally burnt down before the date of
the first concert. Held, the contract was void [Taylor v. Caldwell,
(1863) 3 B. & S. 826].

(b) A contracted to sell a specified quantity of potatoes to be
grown on his farms. The crop largely failed. Held, the contract was
discharged [Howell v. Coupland, (1876) Q.B.D. 258).

(c) A sold to B a cargo of cotton seed to be shipped by a particular
ship. Before the time for shipping arrived, the ship was damaged by
stranding so as to tender the loading of the cargo impossible
according to the contract, Held, the contract was discharged [Nickoll
& Knight v. Ashton, Edridge & Co. (1901) 2 K. B. 126].

R e
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2. Non-existence or non-occurrence of a particular state of ¢
Someétimes, a contract is entered into between two parties on the
a continued existence or occurrence of a particular state of things. If
is any change in the state’of things which formed the basis q
contract, or if the state of things Which ought to have occurred doe
occur, the contract is discharged. 3

Examples. (a) A and B contract to marry each other. B for
time fixed for the marriage, A g mad. The contract becomes

(b) H hired a flat from K for June 26 and 27, 1902 for witn
coronation procession of King Edward VII. K knew of H's
though the contract contained no reference to this. The coror
procession was cancelled due to the illness of the King. Held, }
excused from paying the rent for the flat on the ground that exis 3
of the procession was the basis of the cortract. Its can ell:
discharged the contract [Krell v. Henry, (1903)'2 K.B. 740). ,

This kind of failure of the object of a contract is often
{frusyration of the contract". : s

' 3. Death or incapacity for personal service, | Where the perfo

on the personal skill or qualification of a P

ntract is discharged on the iliness or Incapacity or death of tha
The man's life is an implied condition of the contract. :

Examples. (a) An artist undertook to perform at a concert |

certain price. Before.she could do so, she was taken serio

Held, she was discharged due to illness [Robinson v. Davison, (I

L.R.’6 Ex. 269]. i3

(b) A contracts to act at a theatre for six months in consider

_of a sum paid in advance by B. On several occastons, A is too ill {

The contract to act on those occasions becomes void.

. 4. Change of law or stepping in of a person with statutory auth

When, subsequent to the formation of a contract, change of law

place, or the Government takes some power under some Ordina
ecial Act, as for example, the Defence of India Act, so

a
: pErform_ance of the contract becomes impossible, the contrac

(¢) A agreed to transport goods of B from place X to p
Subsequent to the formation of the contract, the trucks of .
requisitioned by the Government under a statutory power. Held,
contract was discharged [Noor Buxv. Kalyan, A.LR. (1945) Nag, 12

(@ A scld to B a specific parcel of wheat in a warehouse. Be
delivery was given, the wheat was requisitioned by the Gove
under statutory power. Held, the contract was discharged [S
Anderson & Co., Re, (1915) 3 K.B. 676,

 Navierd.
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. A contract entered into with .an alien enemy
5- outbre;k :ﬂl:,v?;ul Aand therefore impossible of performance.
durin & Wa:ntered into before the outbreak of war are suspended during
wu-acts be revived after the war is over. - :
a2 -y > t a foreign port. A's
e ample. A contracts to take in cargo for Bat a gn K,
= ent afterwards declares war against the country in whic
Go";oﬂ;tn:s situated. The contract becomes vold when war is declared.
o s f rformanc: :: as a rule, not an excuse for non-
“Impossib'}hg{:exd Scrutton, L.J. in Ralli-Bros. v. Compania
F‘,{orman“‘; ‘[1920) 2 K.B. 287. Ordinarily when a person undertakes to
o etiir;g. he must do it unless its performance becom;s absolutely.
B sc.mible due to any of the circumstances already discussed.
In the following cases, a contract is not discharged on the ground of
ssibility :
supervgr}mg [tu;l;_‘;'perfort'r{mnce. A contract is not discharged by'the mere
factlt}]aﬁ?ihas become more diijflcult of performance due to some
' events or delays.
mmnte&l:;?es. (a) A sold a certain quantity of Finland timber to B to
be supplied between July and September. Before 31:};}11mb<:' ‘:\:;:
supplied, war broke out in the month of August a;)n v npr?in i
~ disorganised so that- A could not bring any timber SR
Held, the difficulty in getting the timber from Fin {Ilen e: vl
discharge A from performance [Blackbum Bobbin Co. v. A ;
(1918) 1 K.B. 540]. |
o B 300 tons of Sudan groundnuts c.i:f]
Han‘fgllé.a%f: ?xsmuai‘glrlxdt normal route at the date of the contract “5%5
via Suez Canal. Shipment was to be in November/December, 19 v
but on November 2, 1956 the canal was closed to c and it was rtlge
reopened until the following April. A refused to ship the gfrc')uOd:r:tud
Cape of Good Hope on the plea that the contract had been frustrate (l):ar_
reason of the closing of the Suez route. Held, the contract‘w;asf G?)d:i
frustrated as A could have transported the goods via the Capi (o: i
Hope [Tsakiroglou & Co. Ltd. v- Noblee Thorl G.m.b.H., (1962) . 93].

2. Commercial impossibility. A contract is not discharged merely

because expectation of higher profits is not realised, or the necessary raw
material is available at aghlgher price because of the outbreak of war, or

Is a sudden depreciation of currency.

. A promised to send certain goods from Bombay to
mﬁéﬁpaptegm. Before the goods were sent, war broke out and
there was a sharp increase in shipping rates. Held, the contract was
not discharged [Karl Ettlinger v. Chagandas & Co., (1915) 26 LL.R.
Bom. 30).

t
3. I ibility due to failure of a third person. Where a contrac
Id n::ﬁspmggned béca{xse of the default by a third person on whose
the promisor relied, it is not discharged. o reATY
Examples. (a) A, a wholesaler, entered into a con ract | r
the sale of a certain type of cloth to be produccd by C,a  manufacturer
of that cloth. C did not manufacture that cloth. Held, A was liable to B
for damages [Hamandrai Fulchand v. Pragdas, A.LR. (1923) P.C. 54).




118 GENERAL PRINCIPLES OF LAW OF CONT:
(b) A agreed to sell to B a specified quantity of cotton goods

manufactured by a particular mill. B agreed to take delivery ag
when goods might be received from the mftt. A time was na
the completion of the delivery. A could not fulfil his agreement
mill failed to produce the goods. Held, B was entitled to reg
damages from A [Ganga Saran v. Ram Charan, A LR. (1952) s.c, 9
4. Strikes, lock-outs and civil disturbances. Events such as theg
not discharge a contract unless the parties have specifically agreed in
regard at the U.mF of formation of the contract. r
Examples. (a) The unloading of a ship was delayed b

date agreed with the shipowners owing to a strike of dock
Held, the shipowners were entitled to damages, the impossi
performance being no excuse [Budget v. Binnington, (1891) 1 Q

(b) A agreed to supply to B certain goods to be procured
Algeria. The goods could not be produced due to riots and
disturbances in that country. Held, there was no excuse for r
performance of the contract [Jacobs'v. Credit Lyonnais, (1814

Q.B.D. 589].

5. Failure of one of the objects. When a contract is enterea
several objects, the failure of one of them does not discharge the o

Example. HB agreed to let out a boat to H (@) for viewing a n
review on the ogcasion of the coronation of Edward VII, and (b)
round the fleet. Owing to the King's illness the naval re
abandoned but the fleet was assembled. The boat, therefore, ¢
used to sail round the fleet. Held, the contract was not dis
|Herne Bay Steamboat Co, v. Hutton, (1903) 2 K.B. 683).
Effects of supervening imposaibility
‘1. When the performance of a contract becomes impo
unlawful subsequent to its formation, the contract becomes void (S
para 2). ]
2. Where one person has promised to do something which he
or, with reasonable diligence, might have known, and wi
promisee did nut know to be impossible or unlawful, the prom
make compensation to the promisee for any loss which the
sustains though the non-performance of the promise (Sec. 56, para
3. Where an-agreement is discovered to be void, or when a
becomes void, any person who has recefved any advantage
agreement or contract is bound to restore it, or to make co
t, tohe person from whom he received it (Sec. 65).

Example. A pays B Rs. 1,000 in consideration of B's Pprc mi
marry C, A's daughter. C is dead at the t'me of the promise
agreement is void, but B must repay A Rs. 1,000.

Doctrine of frustration

In England the doctrine of frustration is the parallel concep!
'supervening impossibility”. It comes into play when 'the common
of a contract can no longer be achieved or when the contract, &
made, becomes impossible of pecformance due to circumstances
the control or contemplation of the parties. It is really an aspect ¢
of the law of discharge of contract by reason of supervening impo
or iilegality of the act agreed to be done and hence comes wi
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of Sec. 56 [Boothaliga Agencies v. U.T.C. Poriaswami, A.L.R.
ew 0
P ) S.C. 110].

(1969 Satyabrata Ghose v. Mugneeram, A.LR. (1954) S.C. 44, the Supreme
mobserved in this regard 5 \ ¥
»Although various theories have been propounded by the J u gesI
urists in England regarding the juridical basis of the dcctrine o
e grauon yet the essential idea upon which the doctrine is based is
fn.tst of ln:lposslblltty of performanee of the contract ; in f?)?
?;;osstbﬂfty and frustrdtion are often used as interchangeable
expressions.”
4. DISCHARGE BY LAPSE OF TIME G
t should be
tation Act, 1963 lays down that a contrac
Theezi:::thin a specified period, called period of limitation. If it is
orn;fomed. and if no action is taken by the promisee withi :gc
- peol' limitation, he is deprived of his remedy at law. In other wo St:
we may say that the contract is terminated. For example, the pric_ehti)
s 3:;old without any stipulation as to credit should bé paid within
ﬁﬁs ars of the delivery of the goods. Where goods are sold on credit to
' {lefor after the expiry of a fixed period of credit, the price should be
e pa:dthm three years of the expiry of period of credit. If the price is not
paid and creditor does not file a suit against the buyer for the recovery of
m within three years, the' debt becomes time-barred and hence
verable. :
" 5. DISCHARGE BY OPERATION OF LAW
A contract may be discharged independently of the wishes of the
*parti:es. Le., by operation of law. This includes discharge<
~ (a) By death. In contracts Involving personal skill or ability, ﬂt;le
contract is terminated on death of the promisor. In other contractsl. ei-
rights and liabilities of a deceased person pass on to the lega
representatives of the deceased person. : :
(b) By merger. This has already been explained in the prévious-
Chapter. -
(d) By insolvency. When a person is adjudged insolvent, he is
discharged from all liabilities incurred prior to his adjudication.
(d) By unauthorised alteration of the t of a written agreement.

‘Where a party to a contract makes any material alteration in the contract

' id the

Without the consent of the other party, the other party can avo
Contract. A material alteration is one which changes, in a significant
manner, the legal identity or character of the contract or the rights and

llities of the parties to the contract. g L

An alteration which is not material or which is made to carry out the
tommon 1nte:1tlon of the parties does not afféct the validity of the
Contract.

(e) By rights and liabilities becoming vested in the same person.

~ Where the rights and liabilities under a contract vest in the same pérson,

€xample when a bill gets into the hands of the acceptor, the other
Parties are discharged. This is to avoid circuity of action.
X 6. DISCHARGE BY BREACH OF CONTRACT iy
& B f contract means a breaking of the obligation which a
%r:?f;pzse?nlt occurs when a party to the contract without lawful
SXCuse does not fulfil his contractual obligation or by his own act makes
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it impossible that ke should perform his obligation under it. It confe
right of action for damages on the injured party.
Breach of eontract may be—
1. Actual breach of contract, or

2. Anticipatory or constructive breacH of contract.
1. Actual breach of contract

It may take place ;

(1) At the time when the performance is due. Actual breach of cor
oecurs, whén at the time When the performance is due, one party f;
refuses-to perform his obligation under the contract. F

Examp!i) A agrees to deliver to B 5 bags of wheat on 1st Januy

He does nof deliver the wheat on, that day There is a bres ch
contract,

If titge is not of the essence of the contract and the defaulting pa
€xpiresses his willingness to perform the obligation after the app
tim~, the other party may accept the performance subject to the pa
of compensation for failure to perform the obligation at the appoin
time. A prior Aotice sHall have to be glven to the Party in default by t

party not in default if compensation is to be claimed. e

, (2) During the performance of the contract. Actual breach of contrs

also occurs when during the performance of the contract, one party f;

or refuses to perform his obligation under the contract. . This refijsal
by—

Example. C contracted with a raflway company to supp|
3,000 tons of rallway chairs at a certain price, to bg delivere
instalments. After 1,787 tons had been supplied the __

liver no more., Held, C could bring an action

breach of contract [Cortv. Ambergate etc. Rly. Co., (1851) 17 Q.B. 19
~epudiation (imp. sibility created by the act of a pa @

the contract), If a party, during the performance, makes by his own a
the complete performance of the contract impossible, the effect is as if]

has breached the contract, and the other party is discharged from
further performanca of the contract.

Example. P, a British subject, was engaged by the Captain of
warship owned by the Japanese Government to act as afi
Subsequently when the Japanese Government declared war
China, P was informed that the performance of the contract v
bring him under the Penalties of the Foreign Enlistment Act,
consequently left the ship. Held, he was entitled to recover the v :
agreed upon [O'Neil v. , (1895) 2 Q.B. 418].,

In both cases (q) and (b) the party not in breach can treat the con
as no longer binding on him and sue for breach of contract.

2. Anticipatory breach of contract” : ;-
It occurs when a party to an executory contfact declares his intentio

e ——
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may do
t performing the contract before the performance is aue. He may
-4 der the contract.
"’"{1) D mno:n:tml%el:st:t::'g:;ll;ncl::tain goods to B on 151;'
sy, TR v : B that he is not going to supp
date, he informs
Janugargc'issd?;lguiss anticipatory breach of contract by express
the EO =

iation. becomes
(r;ipg;'hc?éigg some act so that the performance of his promise beco

imposslblea- mple. A promised to assign to B, within seven years i;oénlt;lg,
Exf his .romlsc, all his interest in a lease for tihc S::To o i
dsitfzr?: the gnd of seven years h:: asst:g:eélhtg? ci:nirr;ct ity
ticipatory brea
el L lyn, (1846) 8 Q.B. 371].
lock v. yn, ( _ ;
reptlgglt[iggc[ﬁ::d in th:}C-qlrll:pter on “Performance of Contract") gives
Secion to the doctrine of anticipatory breach. -l
I';';Z rights of the promisee (th;:1 party n;)tllf;;:fcac :
party) ticipatory breach are as fo . e
{1}}%: 2:;%‘;:: thgi;onrgact as discharged so that he is absolved
: f the promise.
perﬂ{);;n :lgc:a?:r::lismi:i?a?ely taﬁe a legal action for breach of contract or
3 to be done.
walt;nnutchi;cttj::rzﬂll)i;ac:msoes not necessarily discharge the contract,
i meﬂﬂm [thngage a%'i;"eﬂ l;;rﬂ?i)??&;l:ﬂoﬁ:e:;ltcr into his service as
N K t
courr o secimpany n 1105 May D viroto to 1 teling himn that
e. Onl
mm:wncc:sogollfltd‘]:: longer be required. H lmmedialelyhl;rgung;t ;3
o for damages although the time for performanmcc (dasde
aarﬂvedcuon H eld, he was entitled to do so[Hochster v. De La Tour,
i diation of the contract by the
3 fuses to accept the repu ! .
pmrgigcl; I::zln 1?::31;: t?::e contract as allve, the consequences™are a
) 1 the time for its per-
is promise when
foﬂl{il!} E:I ecgélo::i:;rdn:g); %i?gﬂ;;: ::rill)]l be bound to accept the perfor-
: i
man(g; If, while the contract is alive, an event’ [sa{. 3t s;[g);ﬁ\;nltrﬁ%
Im ibilit ) happens which discharges the contra ;AP e
Prg!:)l?:or mgy take advantage of such Adischarge. In suc a
Co.
pmm“emlosm l};isl':'ﬂ(:ghlmrl’.i:t'edt e suc;grmd agreed to load it with a carglc:: ‘etn:)
Odessa within 45 days. When thie ship reached C;d;lmsa,dﬂ :)ar?tmlmuebd x
Supply the cargo. A did not accept the refu at.lllm stgiatad to
SRR el R A S
orm
lf)fr;lt;.c tﬂztcor:lrt‘g::rth}wisu:ﬁspe ged and A could not sue for damages
ry v. Bowden, (1856) 6 F. & B. 953]. o
.ﬂlﬁ”e’y ; damages in anticipatory breach of contract. l I_,f'r be
55 o isee at once, he can sue the promiso
d“mlgw gyt tht‘e Pfrg':mages will be measured by the difference
o g g d the contract price.
between the price prevailing on the date of breach an
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122 GENERAL PRINCIPLES OF LAW OF CONT pISCHARCE — hat 1s meant by the frustration of a contract.
If the contract is kept alive till the date of performance of the contraet 8 ?""f“}:\?fégﬁ?gxnzé:u:m oes, Eﬁthf_:'_ub{i;?f 3"8531’: uo&::f 3’12
measure of damages will be the difference between the price PrevallSNNE . . adcr or by reasen of SR SO Sobrart and the Sﬁi&s have not
€ date ol the periormance an 8% contra; price. L - ::ﬂj"dcd r\:;cﬁa ifirfun;it b A t:d kéal:apﬂ}' tihne rfor:rnance o le1 939;1“01 K.tB. 142.
mu{ - Wi G ard, J., a'tel."' "
A contract is said to be discharged when the obligations created by it con ' prd"‘ ed as frustrated.” —per ment.
an end. The various modes cf discharge of a contract are as follows : by it g™ and comment on this state been said to depend qn adding a term

g;p:?)iﬂ »The doctrine of frustration has often

1. Discharge by performance. Dlscha.r%e of a contract by perfo: » Comment.
to the contract by implication. Cg as a mode of discharge of contract

place when the parties to the contract fulfil their obligations arising

‘ te the
contract within the time and in the manner prescribed. The performance Explain ‘breach of contract a3 tory breach of contract’ ? Sta
() actual performance, or (ij) attempted perfoﬁnance. }; w?;at do you underﬂtz?gu‘a; ts;rr;:ccihpa ™
2. Discharge by agreement or consent. A contract rests on the agreeme; ts of the promisee in case PRACTICAL PROBLEMS
parties. As it is agreement which binds them, so by their agreement or rgh :

they may be discharged.
The discharge by consent may be express or implied. Discharge mp
consent takes plamll,)yy-— (a) M:va.ﬁgn. Le., when a new contract is subst‘lby
existing one, either between the same parties or between one of the pa
third party. (b) Alteration, Le., when one or more of the terms of the cont
altered by the mutual consent of the parties to the contract. (c) Resciss
when all or some of the terms of the contract are cancelled. (d) Remis
acceptance of a lesser fulfillment of the promise made. (e) Waiver which
intentional relinquishment or giving up of a right by a party entitled the

mises . o . ning a
B e i o nanuny, 1042, 2L g L PR s
: g tinue
,egtaurant. e ti ne«:leir;t éoalzeutta.n Although Brlt.ls%x Ph:u,mp::;:gnumtl’:l){::;p"sms mcilcc?al;ed
ettt T particlar o My of e PR G 7 e
to be & for the troo s and thus s k
G e sl e, A o by epsne
ain” F;r':lm :sibﬂi$c(§ea?:hu?ara Nath v. Gopal Chandra, A.LR (

under a conwract.” (fj Merger, Le., when an inferior right accruing to a party un A t with Raja Ram to build
contract merges into a superior right accruing to the same party under a 2. In July,11989 Rad}l%gl‘ %%moﬁamdnt; ?:?:;ctr:cpected shg t:fi::tig:g
contract. 4 2 sum of Rs. 10,00, nths to comp

8. Discharge by impossibility. Impossibility of performance may be— lmﬂr"ﬁ’j of certain materials, the a};‘gﬂ{"a‘f {"‘_’é‘oz&g“’ Radhey Shyam contended

Initial impossibility. An agreement to do an act impossible in itself is:

Supervening impossibility. Impossibility which arises subsequent
formation of a cosltraclnw}uch oyould bI::operfuntl}"md at the time whes:qthe .
was entered into) is called subseguent or supervening irnposaibi]ltt. The ¢
covered by superveriing impossibility include ; (a) Destruction of subject-m
contract ; (b) Non-existence or non-occurrence of a particular state of

expec 2
ﬁb&e & m’mtmthri;t had bt:cdnafﬁsc;.:ted and that he was entitled for the cost actually
n
e ?OAdm s f rvening impossibility does not apply in gﬁlstﬁase.
et T'I‘lt:: d:stgnr::ec:s:‘ilspiimt of mere difficulty and nout_;:fti_rlx;potg: follou'nng
3. Is the p?orxusor absolved from performing the con

Death or incapacity for personal service ; (d) C - of law or stepping in j but before those dates
son with smtglorgtry auth%cdty : (e} Outbreak of hu;a;rlgc'lhe contract ll; cﬁsc meaw A music hall was agreed to be let out on certain dates bu
it was destroyed by fire certain price, but before he

The following cases are not covered by supervenin Ing(posslbi!lty\
Difficulty of icrformance ; (b) Commercial impossibility ; {c) Failure of a
rson on whose work the promisor relied ; (d) Strikes, lock-outs and
isturbances ; (e) Failure of one of the nhiects. The contract is not discharg
cases.

4.Dhc||;§e lapse of time. If a contract is not performed within the
of limitation ﬂl"zo apc.t.i.;m is taken by the promi=ee in a Law Court, the ¢
is discharged.

5. Discharge by operation of law. This includes discharge by (a) de
merger, (c) lnsolvebz ?e(r‘n unauthorised alteration of the ternlg of a
agreement, and (e) ts and liabilities becoming vested in the same person.

6. breach of contract. If a party breaks his obligation whie
contract imposes, takes place breach of contract. Breach of contract mi
(1) actual breach, or (2) anticipatory breach.

(1) Actual breach of contract may occur (a) at the time when the perfo
due, or (b during the performance of the contract. 8

(2) Anticipatory breach of contract occurs when a party repudiates h
liability or obligation under the contract before the time for performance arriv

TEST QUESTIONS

1. What are the various ways in which a contract may be discharged ?

2. Write a note on discharge of a contract by consent.

3. Discuss fully the law relating to novation of contracts.

artis . for a

t undertook to t a picture »

MIébAOA:o‘ o mc‘il:vith - acdﬁ'llnm“:i;‘nd;i::: 1;’:teye-sl\da.r't:iE‘ll'or the supply of certain
impo[:]mg “Eéfﬁ':?n“ﬁz :::& omtembe; of the same year. InJune,
Parliamrent, the import of such s was banned.

{d A contrac

mise valuable consideration, to p ;

Rht}.:ll gf rgy son:e?;'uf:ernmtural but fails lct: keep up his promise

" () A agreed to sell to Bmecntjrcmpofarep growin
agreement was made a sudden frost destroyed

ib
{nitial or supervening imposs
. Caldwell). (b) d
%m%m (0 subsequent i{};%a]lty

4. A owned a room in & le at the time of the contract.
Edward II, at £ 141 payab
procession i1::1' l(in-gBut ve i s

were paid t he had paid. .
filed a suit for the recovery of the amoun Picind 1o
v tsminl:m.r'd.alp%

v

pcrfo‘krnmnce-lmp?a?'?::?ntytmctor Pc[;ifomnm?oe o contract, he cah L:md Reompcnsﬂm %mbalﬂm are to be given to
5. Discuss the effects of supervening impossibility on the performance o0& & ?:h?ﬁnmw G s‘:n you, of the vt;gom Ml!!l: as soon as
contract. ¥ . ' L) . to deliver ﬁeed
6. Does an impossibility which arises subsequent to the formation Supplied t?ogfmbg-gglwry of gmdlgfaéh:w lmpoas ility on gro
contract excuse the promiscr performing the contract in all cases ? %N-w“m’upuwmmwwm Advise G.

7. How far are liabilities of the parties to a contract affected by supe!
impossibility ?

ts to marry B bclngahudymarrledtoc,andbemgforbtddenby
o i s o bt i ut back the life of a dead

ginhlsﬁeld. After the

- nd of
the cases on the grou
{Hin : Yes, a the contract s or becoroes Y0 0%, G Geatruction of subjet
ne o
iss.blcment{ Saily v. De Crespigny).

rmance
3 of Sec. 56). (e) inl! lm&oss'lbi ty of -perfo e

d) Mlegality Pars 3 b perventing impossibility (Howell v 1Co
{Pm af?ec- 5611‘)&21:"*‘[’;’ h was hired to B for watching the cgtroréatlloog
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11
Remedies for Breach of Contract

N
[Hinz : G is entitled to claim damages for the non-delivery of goods by R (Ge
Saranv. Ram Charan)].

B.AmadeacontxnctwidlB!brgtl:’E?lylngtoh!mMam at a
outside the State when there was no p ition against sending the m‘;
the State. Subsequently prohibition was imposed on the sending of 00K
that place and the railway booking was co uently closed. A failed to supp)
goods. B sued A for damages Fornon—supplyﬁgoods. A, inter alia, pleaded thg
contract became impossible of performance and so he was absolved is a remedy
performing it. Will A succeed in his said defence ? there is a right, there

[Hint : Yes (Para 2 of Sec. 56)].

hts and obligations. A right
: _ ot gives rise to correlative rig were no
7. A shipbuilder contracted to build and supply a ship of specified dimen a corig': pagrit‘; under a contract would be of no Vall.l“i"lf t::l:::lt of its
atﬁ:orgling l'flo a model to be appmvedcayaé}mwg;‘ztcrs. it being a écrm %ftthe y én to enforce that right in a Law Cou;}tw in the > W i
t the ship was to carry a certain on a certain dra eme remedy is means given

e e e e e e el e i g e T

uce a s w would fu e con an ! o a . X
gkead impossibility of rmance in a suit against him by the buyer ? phe enfor tract is broken, the injured party (ie., the party who is not

[Fing : Yes (Para 1 of Scc. 66)l. : jhen 8 090 ore of the following remedies :

8. By a contract dated 6th September, 1956, a seller a to sell groun in preach) has one or m
for shipment from Port Sudan during November, 1956 to Belfast. At the date Rescission of the contract.
contract the usual and customary route was via the Suez Canal. On 2nd Nov 1.

2. Suit for damages.
. 3. Suit upon quantum merult

1956, the Suez Canal was closed to navigation and only the route via Ca
Good Hope was open. The seller did not ship the goods and the buyer sue
breach of contract. Give your decision. & st ok specific pe rformance of the contract.

[Hint : The contract is not discharged ]byﬁsu ervening ‘qpossit

[B!ackbulm Bobbin Co. v. Allen & er the buyer can re \ 5. Suit for injunction.

¥
' :-r 1. RESCISSION &
1 ue
i broken by one party, the other party may s
it ther::c?ntt:::cttma?r?scmded an);l refuse further performance. In such a
) .gmat h: is absolved of all his obligations under the contract. &
| Example. A promises B to supply 10 bags of cement ox:qaa::):s o

B agreesmp S to pay the price after the receipt of the goods. &

k. gﬁ{)‘ply the goods. Bis discharged fiom liability to pay the price.
y The Court may grant rescission— ;

() where the contract is voidable by the plaintiff ; or e
(b) where the contract is unlawful for causes ng;f apparent o
‘and the defendant is more to blame than the plaintiff.
 The Court may, however, refuse to rescind the contra;’;— Shon? s
b (a) where the plaintiff has expressly or im pliedly ra
el due to an
. nge of circumstances (not being due y
; (b) where, owing to the change o Aoy S
[Hint : In this case the contract becomes void subsequent to its fc act of the rdcfe:nda'.n;rhlmselﬂ. the parties canno

(Para 2 of Sec. 56). Under Sec. 65 P can recover rent for the i ﬂ'lg inal malﬁons H N DB o oy
part of the term [Dharamsay v. Ahmedbhai). . (0 where third parties have, during

13. A contracted to su B a certain tity of 'Finland Birch Timbe  acqui ts in ood faith and for value ; ot
be delivered at Bombay fmml:rule to October ;939. go deliveries were ; i ﬁ ( c;e :!lfl:iegr: E part of the contract is sought to be rescinded and such
i only

: the Specific
f&‘;’mﬁf %mmw?ﬁﬁwlﬁ Ku;iacmhargcdsmgo?m?:% - part is not severable from the rest of the contract (Sec. 27 of the
- Relief Act, 1963).

[Hint : No (Blackburm Bobbin Co. v. Allen & Sons)|. ' Ay % SRR
* 14. The unloading of a ship was dela ond the date agreed 5 ts the contract as rescinded, he ma :
s rers bg 2 m’}eﬁﬁn?&mm he has received under the contract to the

shipowners owing to a strike of dock labourers. On a suit the ship
damages, the plea of impossibility of performance wasbr!alsed. s from whom such benefits were received (Sec. 64). But lfafper:;n
o 4 ’khtfully rescinds a contract he is entitled to compensation y

shi
[Hint : The shipowners can claim Y e which he has sustained through noa-fulfilment of the contract
by the other party (Sec. 75).

9. A was due to performh a contract on lst May, 1991, but on 20th A .
repudiated his obligation, On 29th April the contract became {ll
change in the law. B, the other party to the contract, filed a suit for

contract on 30th April, 1991. Discuss.
[Hint : B has no t A as, when B flles a suit for breach of

the contract ly been discharged by supervening illeg:

10. A contracted to make and deliver 500 pairs of shoes to B by Jan

strike of A's employees prevented him from fulfilling his contract. In a

for breach of contract, A claimed ‘that the contract was term
impossibility of performance. Was his defence good ?

[Hint : No. Further A is liable to B in damages].

11. A contracts to supply a s c car to B a month after the date ¢

contract. Within the month A sells the car to C. Thereupon B sues A for

of contract. A contends that he could still perform the contract by rep

the car from C. Is Cs contention valid ? - :

[Hint : No. The sale of the car by A amounts to an anticipatory b

confract by implied repudiation (Lovelock v. Franklyn)].

12. Phired a godown from D for atﬂcrlod of twelve months and

rent to him in advance. After six mon stheﬁownmdea

claimed a refund of a proportionate amount of the rent. Is the claim

15. A enters 1ato a contract with B for singing at_his

for a fee of Rs. 100 for every night. Shcsmgsfortumn!ghtnandh
B ask for damages for loss of profit from A? (b) Would your answer be difl
sirigs for the theatre another night ?

2. DAMAGES
[Hint : (@) No (Sec. 56). (B Nol.

Damages are a monetary compensation allowed to the injured party




e
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[Hinz : G is entitled to claim damages for the non-delivery of goods by R (Ge
Saranv. Ram Charan)]. tvRE
6. A made a contract with B for supplying to him certain
outside the State when there was no pmhﬁ)ltion against sending the
the State. Subsequently prohibition was imposed on the
gﬂ:tt:lphgeuue‘g% dmngg:oio gmmply w A mﬁua. le:hﬁ
s. Bs r r non-su ol s. o)
contract became impossible of peri{o!:mance and so he was absolved
performing it. Will A succeed in his said defence ? .
[Hint : Yes (Para 2 of Sec. 56)]. §
7. A shipbuilder contracted to build and supply a ship of specified dimer
according to a model to be approved by the buyers, it being a term of the cor
that the ship was to carry a certain dead t on a certain draught.

11
Remedies for Breach of Contract

a t, there is a remedy
A g:?ral:t gﬂt\f; rise to correlative uxlidgg::s la_md oﬁ{:%a“t_ia?:r.c ‘?e:icg:;
tract wo of no v
| i tt:)) aég?;gem:g:i aric;!tllt in a Law Court in the event of its

remed means given by law
was approved and it was submu%\ﬁenﬂy found to be a mathematical impo ﬁme g}ément or breach of contract. A remedy is the g
produce a ship which would fulfil the terms of the contract. Can the s mfﬁn mfm‘mt of a right. ; ho is not
plead impossigﬂity of ‘performance in a suit against him by the buyer ? ﬁ t;reh contract is broken the injured party (Le., the party who
[Hint : Yes (Para 1 of Sec. 56)]. ' ena :

8. By a coniract dated 6th tember, 1956, a seller to sell gro
for shipment from Port Sudan du November, 1956 to Belfast. At the d
contract the usual and customary route was via the Suez Canal. On 2nd
1956, the Suez Canal was closed to navigation and only the route via the Ca
Good Ho‘pe was open. The seller did not ship the goods and the buyer su
breach of contract. Give your decision. i
|Hint : The contract is not discharg:d by supervening ‘tmpossib
(Blackburm Bobbin Co. v. Allen & Sons). F r the buyer can re

damages]. b

9. A was due to perforth a contract on 1st May, 1991, but on 20th A

became

1. RESCISSION &
ther party may sue
repudiated his obligation, On 29th April the contract illegal When a contract is broken by one party, the o
change in the law. B, the other party to the contract, filed a suit for b

formance. Insucha
A R e ke iconbt;?)clvedt of all his obligations under the contract.
D he Sontract Ity Scady boce: Ginctareod by parerrs S i Evample. A promises B to supply 10 bags of cement on a cer(
tract £ rvening B * d s
O.Acontr:o;t‘edtomnkeandidiverﬁoo ofb{l::e?tosbyd -y day BagmrpeestopaymepﬂceaﬂerﬂlereoeiptofmeEOOds

1 ; rice.
strike of A's employees prevented him from fulfilling his contract.” In supply the goods. Blis discharged fiom liability to pay the p
for breach of contract, A claimed ‘that the contract was termin: The Court may grant rescission—

impossibility of perfo . Was his/d ? ;
i S bt e, (a) where the contract is voidable by the plaintiff ; or

preach) has one or more of the following remedies :
1. Rescission of the contract.

9. Suit for damages.
3. Suit upon quantum meruit.
4. Suit for specific performance of the contract.

. Suit for injunction.

[Hint : No. Further A is liable to B in damages]. §

- t apparent on its face
con - A\lv‘i:t?-:;n the :J.?n?ﬁ‘ff!.{ni t ca: tgaé to'l'i?e;un;:rl:tg :E:: ﬁh f:rd' ) ~ (b) where the contract is %nlalmﬁﬂ for &a:;elasi:t(;ﬁ. ppa
of contract. A contends that he could still perform the contract by c - and the defendant is more to than . iy
| ' The Court may, however, refuse to rescind the co

the car from C. Is Cs contention valid ? _ dl tificd the
[Hint : No. The sale of the car by A amounts to an anticipatory b (a) where the plaintiff has expressly or impliedly ra
_contract ; or

contract by implied repudiation (Lovelock v. Franklyn)]
12. Phlmdagodownﬁanforaﬁerhdoftwehremnmsand ; being due to an
rent to him in advance. After six months the ﬁown was des ~ (b) where, owing to the change of cm:mnstance!: (g:tresm%ed to thci);
claimed a refund of a proportionate amount of the rent. Is the claim " act of the ‘defendant himself), the parties canno

[Hint : In this case the contract becomes void subsequent to its wnal positions ; or

. t,
pmﬂ’amo?&imm. E?Dh)' Uamndermsq&c’,v, ﬁ?,,.,dp mbhaw g 1 () where third parties have, during th.e subsistence of the contrac
13. A contracted to supp B a certain quantity of 'Finland Birch ~ acquired rights in good faith and for value ; or LIS
be delivered at Bombay from July to October 1939. No deliveries were m = of the contract is sought to be rescinded
September 1939 when World War II broke out. Transport was disorga ~__(d) where only a par t of the contract (Sec. 27 of the Specific
could not get any timber from Finland. Is A discharged from his obligation - Ppa is not severable from the rest o "y
[Hint : No (Blackbum Bobbin Co. v. Allen & Sons)]. . Relief Act, 1963, g Vet s e S S it gt
' 14. The unloading of a ship was delayed beyond the date a "~ When a party treats the t:ontract‘aa'.aireglt:_tilnn di: r‘ 1 Conteat to the
9 benefits he has receive
“ 5 ;rao:nemr:mmgmh benefits were received (Sec. i 4 e g o

shipowners owing to a strike of dock labourers. On a suit by the ship
damages, the plea of impossibility of performance was raised. rig? rris
; mpensation
3 Whtfully rescinds a contract he is entitled to compe £Uact

shipowners.
[Hint : The shipowners can claim s].
15. A enters into a contract with B for singing at his umm r

i ge which he has sustained through noa-fulfilment of the

for a fee of Rs. 100 for every night. She lngsfortwon!ghtnand g b ' party ~ k
Bra:kfordamaguforbuof profit fmmaA (b) Would your answer be difle by other (Sec. 75) 2. DAMAGES
sirigs for the theatre another night ? 3 ;

[Hint: (d No (Sec. 56). (5 Nol Damages are a monetary compensation allowed to the Injuired parsy
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by the Court for tn> joss or injury suffered by him by the b

contract. The object acdinl
to put the inj ject of a damages for the breach of a s .

The foundation of modern la
w of d
Engand. s tobe foind i the adgmens o el S0t . 1nd
) 9 Ex. 34]. ’Ihl.':factzu:tft]'llsr:a:zu:\Mt‘.'reasfq]]cw 'adreyv. Be

X's mill was swopped by the breakdow '_'_'
to be taken te

li.l"

(eTC

By some neglect on ¢
in transit b ’

glo:t;:‘:lggt :F;rilaage]. Held, Y was not liable for loss of profits durj
e d:Ia}‘; ?: :*}11;: decirlcum_stances communicated to Y dig ;
P <ssconbager. lvery of the shaft would entail
'Alderson. B observed in this case as 'foliows :
vhere two parties have made a

broken, the damages wh :
of such breach gf cznit?-gct? € other party ought to recetve in re:

as may reasonably
both the partes at
resul! o the breach of jt."
This statement of |
- tof law is generally known as the Rule in Haaley:

Sec. 73 of the

53
(b) such damages which

T g € parties knew,

i » B?.l tt_:e_ likely to result from the breach.

{d such compensation is net to be given for

or damage s1istained by reason of tHe feaah': any remote or ind ,

loss

In estimating the loss or dam
age arising fi

t::::;m ?ﬂ which existed of Tremedying the iﬁcorglvl:iet:lr::i}; Ofe((:lo by the
periormance of the cofitract must be taken into account, .

The rules relating to damages may now be considered :

*

(EMEDIES FOR BREACH OF CONTRACT

Lw:ﬂﬁn;mtmﬂy—mﬂhmdm

127

when a contract has been broken, the injured party can recover from
er party such damages as naturally and directly arose in the usual

th
% of things from the breach. This means that the damages must be
{he proximate consequence of the breach of contract. These damages are

h‘owrl as . .
Examples. (a) A contracts to sell and deliver 50 quintals of Farm

Wheat to B at Rs. 475 per quintal, the price to be paid at the time of
delivery. The price of wheat rises to Rs. 500 per quintal and A refuses
to sell the wheat. B can claim damages at the rate of Rs. 25 per
quintal.

(b) A contracts to buy of B at Rs. 950 per quintal of rice, no time
being fixed for delivery. A afterwards informs B that he will not
accept the rice if tendered to him. The market price of rice on that day
is Rs. 930 per quintal. B is entitled to receive from A compensation at

the rate of Rs. 20 per quintal. ;
In a contract for the sale of goods, the measure of damages on the

preach of a contract is the difference between the contract price and the

market price of such goods on the date of the breach. If, however, the

" thing contracted for is not available in the market, the price of the

- pearest and best available s_ubitltlite may be taken into account in

. calculating damages. In the absence of market at the place of delivery,
- market price of the nearest place or prevailing in the controlling market

is to be considered. Where the subject-matter of a contract is goods
specially made to order and which are not marketable, the price of the
goods Is the meastire of damages [Punjab State Electricity Board v. A.T.T.

 Agencies, ALR. (1986) P. & H. 323].

Under Sec. 73, compensation is not to be given for anv remote or

indirect loss or damage.

Examples._(a) A contracts to pay a sum of money to B on a
specified day. He does not pay the money on that day. B, in
consequence of not receiving the money on that day, is unable to pay
his debts, and is totally ruined. A is not liable to make good to B
anything except the principal sum he contracted to pay together with
interest up to the day of payment.

(b) A-contracts to sell and deliver 500 bales of cotton to Bon a
fixed day. A knows hothing of B's mode of conducting his business. A
breaks his promise and B} having no cotton, is obliged to close his
?h'lﬂl. A is not responsible to B for the loss caused to B by the closing of '

e mill
Further Sec. 73 does not give any cause of action unless and until
damage is ‘actually suffered [Union of india v. T.D,L. Patel, A.LR. (1971)
Delhi 120).
Effect of neglect by promisee (Sec. 67). If any promisee neglects or
Ses to afford thé promisor reasonable facilities for the performance
f his promise, the' promisor is excused by such negﬁ:ct or refusal as tc
non-performance caused thereby. -
Example. A contracts with B to repair his house. B neglects or
refuses to point out to A the places in which his house requires repair.
Als excused for the non-performance of the contract, if it is caused by

Such neglect or refusal.
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2. Damsges in contemplation of the parties—special damages

Damages other than those arising from the breach of a

be recovered if such damages may reasonably be supposed to hz

the contemplation of both the parties as the probable result of

of the contract. Such dan.ages, known as special damages,

claimed as a matter of right. These can be claimed only If
circumstances which would result in a special loss in case of b

contract, are brought to the notice of the other party. '

Examples. (a) S sent some specimens of his goods for ex

at an agricultural show. After the show he entrusted some

jsamples to an agent of a rallway company for carriage to a

show ground at New Castle. On the consignment note he wrote

be at New Castle Monday certain". Owing to a default on the !

the railway company, the samples arrived late for the show. E

could claim damages for the loss of profit at the show [Simp

London & N.W. Rail. Co., (1876) 1 Q.B.D. 274].

() G, a tailor, delivered a sewing machine and some
railway company to be delivered at a place where a festival

. held. He expected to earn some exceptional profit at the
he did not bring this fact to the notice of the railway authori
goods were delivered after the conclusion of the festival.
could not recover the loss of profit [Madras Rail. Co. v. Govir
(1898) 21 Mad. 173].

() A, a builder, contracts to erect a house for B by
January, in order that B may give possession of it at that
whom B has contracted to let it. A is informed of the contract
Band C. Abuilds the house so badly that before the 1st Janu
falls down and has to be rebuilt by B, who, in consequence, lost
rent which he was to have received from C, and is obliged
compensation to C for the breach of the contract. A must &
compensation to B for the cost of rebuilding the house, for th
lost, and for the compensation made to C. -

{d) Pbought from L some copra cake. He sold it to B who sold
various dealers, and they in turn sold it to farmers, who use
feeding cattle. The copra cake was poisonous and the cattle
died. Claims were made by the various buyers against their
and P claimed against L the damages and costs he had to p
Held, as it was within the contemplation of the parties that th
cake was {o be used for feeding cattle P could claim compe
[Pinnock Bros. v. Lewis & Peat Lid. (1923) 1 K.B. 690].

3. Vindictive or exemplary damages

Damages for the breach of a contract are given by ¥
compensation for loss suffered, and not by way of punishment for
inflicted. Hence, ‘vindictive' or 'exemplary’ damages have no place
law of contract because they are punitive (involving punishm
nature. ‘But in case of (a) breach of a promise to marry, and (b) dishone
of a cheque by a banker wrongfully when he possesses-sufficient
the credit of the customer, the Court may award exemplaiy damages.
4. Nominal damages ; X

Where the injured party has not in fact suffered any loss by re
the breach of a contract, the damages recoverable by him are nomi

[N

" dgiscomfort. The general rule in this connectis

@a'mages is not affected by the motive or the

FOR BREACH OF CONTRACT 129

Sman' for

AAEDIE 9
' ple, a rupee. These damages merely acknowledge
; vel'Yl;,lamnﬁ'ha:s proved his case and won. - .
e gxample. A firm consisting of four partners employed B for a
od of two years. After six months two partners retired, the
i ess being carried on by the other two. B declined to be employed
- der the continuing partners. Held, he was only entitled to nominal
ﬁmages as he had suffered no loss [Bmoe\f. Calder, (1895) 2 Q.B. 253].

samages for loss of reputation

s for loss of reputation in case of breach of a contract are
not recoverable. An exception to this rule exists in the case ?f a
r who wrongfully refuses to honour a customer's cheque. If the

3 mcr happens to be a tradesman, he can recover damages in respt?ct of
'. to his trade reputation by the breach. And the rule of law is : the

? ller the amount of the cheque dishonoured, the larger the amount of
ages awarded. But if the custémer is not a tradesmap, he can recover

v nominal damages. :

@. Damages for inconvenience and

' be recovered for physical inconvenience and
BB e ganes i is that the measure of

of the breach. -

amples. (@) A was wrongfully dismissed in a harsh and
hm%famg ma:fnlr by G from his employment. Held, (a) A could
recover a sum representing his wages for the period of notice and the
commission which he would have earned during that period ; but (b)
he could not recover anything for his injured feelings or for the loss
sustained from the fact that his dismissal made it more difficult for
him tc-obtain employment [Addis v. Gramophone Co. Ltd., '(1909] AC.
488]. .
A hires B's ship to go to Bombay, and there take on board on 1st
Jam(gry a cargo whl:ch A is to providé, and to bring it to Calcutta,
freight to be paid, when earned. B's ship does not go to Bombay. A
procures suitable conveyance for the cargo upon terms as
advantageous as those on which he had chartered the ship, but is put
to trouble and expense in doing so. He is entitled to receive
compensation from B in respect of such trouble and expense. it
() H, with his wife and children, took a ticket for a midnight
train, to be transported to a particular place where He lived. They
were. however, transpbrted to a wrong place and they had. to walk
several miles home on a drizzling wet night. Held, M could recover the
sum of £ 8 to compensate him for the inconvenience, but nothing for
the medical expenses of his wife who caught cold as this consequence
was too remote [Hobbs v. London & S.W. Rail. Co., (1875) L.R. 10 @Q.B.
111]. |
If, however, the inconvenience or discompfort caused by a brt_aach is
substantial, the damages can be recovered onqtlfhe ground of fairmess.

7. Mitigation of damages
It is the diity of the injured party

to take all reasonable steps to
mitigate the loss caused by the breach [Union of India v. B. Pra}&ld

& Co.,

'ALR, (1976) Delhi 236]. He cannot claim to be compensated by the party

In hich he ought reasonably to have avoided [M. Lachia
Seg;f e ot v Chs P Bangalore, ALR. (1986) S.C. 1621 That.
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