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could provide a judge with an excuse for invalidating any contract which
he violently disliked." With this danger in mind, judges have sometimes
cIjticised the doctrine of public policy. In the words of ~ur;rough, J.,
"public policy was a very unruly horse, and when once you get!astride It
you"never know wl1ere it will carry you." (Richardson v. MeUish. (1824)2
Bing. 229, 252]. In Janson v. Drlefonietn Consolidated Mines Ud., (1902)
AC. 484, ford Davey obselVed that "public policy Is 'always an unsafe and
treacherous ground for legal decisIons and that categories of public
policy are closed, and that no Court can Invent a new head of public
policy". But this represents a very rigid and narrow view. According to
this "narrow view" school. Courts cannot create new heads of public
policy. The adherents of the "narrow view" school would not invalidate a
contract on the ground of public policy unless that particular ground has
been well established by authorities. A new head of public policy can be
coined only. when the harm to the publIc polIcy is sJ.1bstantially
incon~testable (Fenderv. MUdmay, (1938) AC~ 1].

According to the current sChool,of'thought, known as the "broad view"
school, the principles governing public policy must be and are capable, on
proper occasion, of expansion or modification. Lord Denning, however,
was not a man to shy away from unruly horses. In Enderby Town
Football Club Ltd. v. Football Assn. Ltd., he said: With a good man in the
saddle the unruly horse can be kept in control. It can jump over
obstacles." Again Danckwerts, L.J. in Naglev. Fielden, (1966) 2 g.B. 633,
obselVed : 'The law relating to public policy cannot remain Immutable. It
must change with the passage oftlme. The Wind of ch~ge blows upoh it."

Rejecting the argument that new heads of public policy should not be
evolved for the risk of unruliness and uncertainty involved in such an
-~ttempt, it has been held in Ratanchand Hiracba[ld v. Asker Nawaz JWlg,
AI.R. (1976) AP. 112 that in a modern progressIve society wtth fast
changing social values anq. concepts, new heads of public policy need to be
evolved whenever necessary. Law cannot afford to remain static. It has;
of necessity, to keep pace W!th the progress of society and judge~ are under
an obligation to evolve new techniques to meet the new conditions and
concepts.

A reference to the case of Ghen.dal Parakh v. Mahadeodas, AI.R.
-(1959) S.C. 781 wl1lalso prove to qe.eoJlghtening at this stage. Subba Rao,
J. (as he then was) observed in this case:

/ "Public policy is a vague aand WlSatisfactory term, it Is an elusive
concept The primary duty of a Court is to enforce a promise which,
the paftles have made and to uphold the sanctity of contracts which
form the basis of society: but in certain cases, the Court may relieve
them of their duty on a rU1e founded on what is called public policy.
This doctrine of public policy is only a branch of Common Law... the
doctrine, should only be invoked in clear and incontestable cases of
harm to the publtc. Though the heads of public P9licy are not closed
and though theoretically it may be permissible to evolve a new head
under exceptional circumstances of a changing world, it is advisable in
the interest of stabUity of the society pot to mcike any attempt to
discover new heads In these day,s." .
In' another landmark judgment Central--inlp!1dWater Tr.Clnsport

Corpn. Ltd. V. fJrqjONath. AI.R.-{l986) S.C. J57I, 161,2, ~e Supreme Court
observed: ; ,

--- - --;
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"The concept of what ,Is f~r !J:le public good or in the publlc;/
interest or what would be injurious or hannful to the public good ot
the public Interest has varied from time to time. As new concepts,
take the place of old, transactions whlc~'Were once conslder«7d
against ,public policy are now being upheld by the Courts and
s1m1larw where there has /been a well-recognized head of public,
policy, the Courts have ~ot shirked from e~endlng It to new/
transactions and changed circumstances ~d have at times not eve~
flinched from Inventing a new' head of public policy Practices
which were considered perfectly normal at one time have today
become obnoxious and oppressive to public conscience. If there ~' no
head of public policy which covers a case, then' the Court mpst In
consonance with public conscience and In keeping with publl7 gOO<f"
and public interest declare such practice to; be oppOsed to public
pOlIcy. Above all, In deciding any case which IIJay not be covered by
authority our Courts have before them the' beacon light of, the-
Preamble futhe Constitution. Lacking precedent, the C~urt can
always be guided b~ that lIg4t and the principles under~ng the
Fundamental Rights ahd the Directive PrInciples enshrined In our
Constitution." ',,,,., ;',

Some of the agreements which are, or which have been held! ~o be,
opposed to public policy and are unlawful are as follows: ~,; I
, 1. Agreements oj trading with enern,y. An agreement l@~wtth an
alien enemy In time of war Is megal on the ground of public ,po'ticy: Th1:J
Is based upon one of the two reasons: either that the (urtller performam~
of the agreement could involve commerc!allntercourse with the enemy,
or that the continued. existence .,of,agreement would confer upon the
enemy an Immediate or future benefit. Contracts which are entered Into

I before the outb~eak of war are either suspended or dissolved ~ccordlng as
the intention of the parties can or cannot be carried out by postponing
performance till the end of h08til1ties.

. 2. Agreement to, commtt a crtme. Wh~re' the consideration in an
agreement Is to commit a. crime, the agreement. Is opposed to public
policy. The Court will not enforce such an agreement. Likewise an
ag~ement to Indemnify a person against consequences of 1}ls criminal
act Is opposed,topublic policy~d ,henceunenforceable. -

Exc1.InJIles.(0) A pro'mises to indemnify B In consideration of his
beating C. The agreement Is opposed t~ public po!1cy.

(b) A {komises to indemnify aJ1rin of printers and publishers of a
paper against the consequences of any libel which It might}fubllsh In-
its paper. Held. A'~ promise could not,pe enforced In a law Court where'
the flrm was compelled to pay damages for a published libel lW.H.
Smith & Sonsv. Cltnton. (1908) 26 T-:L.R.34].- ,
3. Agreements which interJere' with 'administration qf]ustjce.- An

agreement tpe object of which is to Interfere with the administration of
justice Is t,mlawful, being opposed to public policy. It may tatre any of the
following furms : ,

(a) Interference with the 'coUT;>eoj Justice. An agreement which
obstructs the ordinary- pr.D~ss of Justice Is unlawful. Thus an agreem~nt
for using Improper Influence of any kind with the lugdes or officers of
justice is unlawful. But an agre'ement to refer present or future'd1sputes fo
arbitration is valid. '
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(b) Stifling prosecution. It is in public interest that if a person has
committed a crime, he must be prosecuted and punished. 'You shallnot
make a trade offelony (a grave crime)." [Williams v. Bayley, (1866)1H.L.
200]. Hence an agreement not to prosecute an offender is an agreementfor
stilling prosecution and is unlawful. Thus where A promises to dropa
prosecution which he has instituted against B for robbery, and B promises
to restore the stolen property, ..the agreement is unlawful. But a
compromise in case of compoundable offences is valid.

(c) Malhtenance and champerty. 'Maintenance'is an agreement to
give assistance, fmancial or otherwise, to another to enable him to bring
or defend legal proceedings when the person giving assistance has gotno
legal interest of his own in the subject-matter. For example. A offersto
pay B Rs. 2,000 if B will sue C. A's motive is to annoy C. This agreement
between A and B is a maintenance agreement. 'Champerty'is an
agreement whereby one parly';is to assist another to bring an action for
recovering money or property, and is to share in the proceeds oj the
action. For example, A agrees to pay the expenses if B sues C, and B agrees
to give'A one-half of any proce~s received by B as a result of the said suit.
This a champertous agreemeht.' Under the English Law, both these
agreements are void. The Indian Law, however, does not make them
absolutely void. If the object of a contract is just to assist the other party
in making a reaSonable claim arising out of a contract and then to havea
fair -share in the profit, the contrnct is valid. -

4. Agreemen1;sin restraint qf1ega1.prociiedings..See.-?B (as amended in 1996)
which deals with these agreements renders vOidtwo kinds of agreements,viz.,

fa) Agreements restricting enforcement oj rights. An agreement which
wholly or partially prohibits any party from enforcing his rights under or
in resp~ct of any contract is void to that extent. '

(b) Agreements curtailing period oj limitation. Agreements -whith
curtail the period of limitation prescribed by the Law of Limitation are
void because their object is to defeat the provisions oflaw.

Example. -rhe rules of a crosswor-d- competition of a weekly
pubJished by X Ltd. are (1) that the .first prize,will be awarded for the

. solution that agrees most nearly with the one kept in a sealed cover;
(2) that in matters arising in the competition, the editor's decision
sball be final and legally binding on the competitors; and (3) that at
the expiration of three months (from the publication of the prize list, X
Lt~. shall not be liable to{pay any clalin unless a suit for it is then
pending. .

Held, Rule No.1 makes the com~tltion a wagering agreement
under Sec. 30 (discussed In Ijext Chaptkr) [State oj Bombay v. R.M.D.
9hamarbaugwala, (1957) S.C. 699] ; Rule No.2 restricts persons
absblutely from enfo~cing their rights through Court of law ~underSec.
28 ; and Rule Nq. 3 limits llietime-to a period .shorter than the period
pre~cribed by lhe Law of Ljplitation.
SimIlarly an agreement purporting to-oust thejurisdtction oJCourts

is contrary to public policy. But an agreement between two or more
parties 16 refer to arbitration any disputes which have arisen or which
may arise between them is perfectly valid.I .

5. Traffr.cking ,inpubltc o1ftces and t(tles. Agreements for the sale or
~ransfer of oublic offices and titles or fpr the procurement of a public
recognition like Padma Vibhushan or Param Veer Chakra for monetary
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considetatioh are unlawful. being opposed to public policy. Such
agreements. if enforced, would lead to inefficiency and corruption in
public life. Similarly, an agreement to pay money to a public servant to
Induc~ him to act corruptly or to retire and thus make way for the
appoihtment of the promisor or an agreement with voters to procure their
votesfor m9netaty consideration are void on the groun~ of public policy.

Examples. . (a) A promised to obtain an employment to B in a
public office and B promised to pay A E.s. 1,000. Held, the agreement
was against public policy and illegal [Parkinson v. College of
Ambulance, Ltd., (1925) 3 K.B. I}. '

(b) R paid a sum ofRs. 15.000 to A who agreed to obtain a seat for
R's son in a Medical College. On A'~ failure to get the seat. R rued a suit
for the refund of Rs. 15,000. Held; the agre~ment was against public
policy [N.V.P. Pandtan v. M.M.Roy. ~I.R (1979) Mad. 42). '

f3. Agreements ,tending to create interest opposed to duty. If a person
enters into an agreement whereby he is bound to do something which-ls
agalqst hisj>ublic-ar professional duty. the agreement is v<;>idon. the
ground of public policy. I

\ .

Examples. (a) P directs A, his agent. to buy, a certain house for
him. A tells P that it cannot be bought and buys the house for himself.
P may, on discovering that A has bought the house, compel A to sell it
to l\im(,Aat the price A 'g<+vefor it. .

(b) An agreement by a newspaper proprietor not to comment on
the conduct of a particular person is unlawful being opposed to public
policy [Neutllev. Dominion of Canada News Co. Ltd.. (1915) ;3I\.;-B.556].". ,
7. Agree,ments in restraint oj parental rights. A father. ,ana in his

absence the mother, is the legal guardian of his/her n1inor child. This
right of guardianship cannot be bartered away by any agreement. A
father is entitled by law to the custody of his legitimate child. 'He cannot
enter into an agreement which is inconsistent with his duties arising out
,?fsuch custody. If he enters into any such agreement, it shall be void on '

the ground of public policy. : I
8. Agreements restricttng personal liberty. Agreements which

unduly restrict the personal freedom of the parties to it are void as being
against public policy. -

~ \
Example. A debtor agreed with his money-lender that he would, ..' \

not, without the lender's written consent, leave hisdob. or borrow
money, or dispose of his property. or change his residence. Held, the
agreement was void [lforwopd v. MUla~s Timber & Trading Co., '(19-17)
1KB.305}. '

, I

9. Agreements in r:estraint oJrn.arrtqge. Every agreement in restraint,
of the marriage df any person. other ~han a Inio01, is void (Sec. 26).' This
is because the law r;egards mapiage and married status as the right of
every individual. ' '

~mples. fa) P promised to;many L °\lly and none else and to pay
L a sum of Rs.'2. .000 if be married SOmeone else. P married X Held, L, I
could not recover the sum agteed as the agreement was in restraint of
marriage [~v. Peers, (1768) Burr. 225).

(b) The consIderation under a sale deed was for marriage expe~ses
of a minor girl aged 12. l;leld, the sale was a void transaction,q~ing

./ ~"::'~
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opposed to pubUcpol1cy [MaheswarDas v. Saleh! Dei. A.I.R. (1978)Ort.
84). '

10. Marria{j"ebrokerage or brocage adreements. An -agreement by
which a person. for a monetaIy consideration. promises in return to
procure the marriage of another is void,. being opposed to public. pollcy,
SipIllarly. an agr~e1D;ent to pay money' to the parent or guardian of&
minor in consideration/of his/her consenting to give the minor In
marriage is void. being opposed to pilblic policy.

11. Agreements interfering with marital d~ties. Any agreement
which interferes with the performance of marital duties is void. being
opwsed to public policy. Such agreements have been held to indude the fi
following' 1. A

(a) A promise QYa marrIed person to marry. during the lifetime or 1
'after the 8eath of spouse [Roshan v. Ma/1Dmad.(1881) P.R. 46). ,

, ,
(b) An agreement in contemplation of 4.i'jorce. e.g.. an agreement io

lend money to a woman in consideration d~ her getting a divorce and
}Ilarry1pg the lender [Tfkyatv. Manohar. 28 Cal. 751). /

(c) An agreement that the husband and wife will always stay at the
wife's parents' nouse and that the wife will never leave her parental
,house.

12. ; Agreements to defraud creditors or 'revenue authorities. An
agreem~nt the object of which is to~fraud the creditors or the ~enue

. authorities is not enforceable. being <?pposed to public policy. 1}contract
by which an employee gets an expense allowance grossly in excess of the
expenses actually incurred by him is megal and a fraud on revenue
authori~es>, Similarly. every transfer of ,property which is not made (q
before and in consideration of marriage. or (it) to a purchaser in good
faith and for valuable consideration. is void against the Official,Receiver
or Assignee. if the transferor is ~dJudged insolvent on a petition
presented wi9J.in two yeats of the date of the transfer." ,

. 13. Agreements in ri:?straintof trade. An agreement which intetferes
with /the liberty of a p~rson to' engage ,himself Iri any lawful trade,
profession or vocation 'Is called an 'agreement in restrain~ of trade'.
Public policy requires that ev~ry man should be at liberty to work for
himself and should not be at liberty to deprive himself of the fruit of his
laJ:>qur.skill or talent by any contract that he enters into [S.B., Fraser &
Co. v. The Bombay lce"Mfg. Co.. (1904) 29 Bom. L.R 107). It is also in the
interest of the.-community that every man should be at lib~rtY.to engagt
himself in any trade. profession or business and use his sl&11'tothe best
of his cal*lc1ty consistent"~thi.he gocJd'of the community. ,As fuch. every

, -agreement. by which anyone is re:hrained fromfexercising a lawJul
profession, trade or business of ;illy kind. is to that ~ vol4 (Sec. 21).
- wpere an agreeme'nt is challenged on the-ground of its being in
restraint s,f tra<;ie.the oqus is upon the party supportirig the contract to
show that ~e restraint is reasonably ne~~ssary, \0 'Qrotect h\a \.t\.t~t~~\s.
Onc~ fu.\.aI;)~~ \~ ~\~~\\.~~~~, \1\., ~'t\\}.~~\ ~~~~ \\\~\ \\\~ "resUa\nt is
~~~~'i!.'i!. \n)uy\ou$' \0 \he publlc1s:upon the party attacking the
contract, [NtranJan Shankar v,. Cen(ury Spuming & Mfg. Co. Ud.. ,l\.l.R
(1961) S.C. 1068}' .

, Examp~s. (afCfut of 30 JDakers of combs in the city of Patna. ~<d
agreed 'with R.to ,supply him and t,ono i>ne else:an their oUJput. R was
fre.e to reJe~t the goods 1£hk found no market for them. Held. the

,

~



LEGAUTYOFOBJECT 81
,

agreement was void [ShaOch ~a1u v. Ram Saran Bhagat, (1909) 8 C.W:N:
388).' I

(b) A, who was carrying on business of brazier (pan for holding
burning coal), promIsed another person B, canying on a simUar trade
In the same locality, to stop his business in consideration of B giving",
him a certain amount which, h,e had advanced to his "workers. .a,'
subsequent to A's CI~g the business, refu.~d to pay. A med a suit for
the recovery of the ount. I::leld,the agreement was void [Madhav v:.
RqJCoomar,(1874) 1 B.L.R 76],
In England the law relating to restraint'of trade is basetl on the

famou~case of Nordenfelt v. Maxim Norckin.felt Gun Co., (1894) AC. '535.
Thegeneral principle of law thqre is that all rlestraints of trade ~ void.

II Arestraint 'Cap.however be Justified if-tt is reasonable iq. the intere.3ts of
thecontracting'Rartles and the'public. In India it is valid if it falls within
anyof the statutoly, exceptions. ( -

Exceptions. The following are the excftlltiQnS to' the rule that "an
agreementin restraint of trade is vaid" : -

(0 Sale of g()()dwtll. A seller of goodwill of ~. bpsiness may 6e
restrained from carrying on (0 a simUar business, (to within specified
locallimits, (iiOso long ~ the btiyer or any person derivin~ title to ithe

, goodwillfrom him carries on a like business: provided (tv) that such;
Iim'tsappear to the Court reasonable regard being had to the nature pf the.
business(Exception to Sec. 27) , ,

"Limits"means "local limits" and the duration of the restraint is so
longas the buyer or any person deriving title to the goodwil.1from him
carrieson the like business [Hukmi ~hand v. ylarpurIce & atz Mills .aD.,
AI.R (1980)Raj. 155];

(2) Partners' agreeinen~. (a) A partner shall not carty on any.
businessother than that of the firm while he iBta partner [Sec. 11, (2) of the
IndianPartnership Act, 1932].

(b) An outgoing partner may agree with his partne$ not to carry oQa-
business similar to that of the'firm within/a specitle"d period or within
specifiedlocal limits [Sec. 36,(2) of the Indian Partnership Aft, 1932),

(e) Partners may, upon or in anticipation of the dissplutiQn o{ the
firm,make an agreement that some or all of them will not carry on a
~uslness similar to that of (the firm within a spefltledperiod or Within.
~peclfiedlocalllmits (Sec. 54 of the Indian PartnerSh!{> Act, 1932).

(d) Where the goodwill of a firm is sold aftedlfssolutl6n, ~paq.ner
may carry on a business competing with that oJ..the buyer and he fllay
~dvertlsesuch~usihess.-But, subJec~ to agreeJ.llent between him and Vte'
buyer,he may not (a) use the-fiqn name, (b) represent himself as-carrying
on the ~uSiness 9f the firm, or (c) spUcit custom of persons who were.
dealing With the firm before its dissolution [Sec. 55 (2) of the Indla.y
Partnership Act, i932].

(e) Any partner may, upo~ th~ sale pf goodwill ofa firm, make IV'1 .

agreement with the buyer that such partner !WIllno~. carry q;o ap.y
business similar to that pf thellrm within a specified period or\'\ll'itii1n.
specified10calliIh1ts [Sec. 5.? (3) of the Indian Partnership Act, 1932}.

In cases (b), (c) and (e),the eaurtswill enforce such agreements onLy tf
. . "-

the restrictions imposed are reasona!Jle. .
,I

EML-I-6,
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Trade combinatiODS
Traders and manufacturers in the same line of business nonnally

fonn asSociations to regulate business or to fix prices. The regulatlons as
to the 'opening and closing of business in a market. licensing of traders,
supeJVision and control of dealers and the mode of ,dealing are not
unlawful even if they are in restralnt of trade.

Examples. (a) An agreement between certain ice manufacturing
'companies not to sel! ice below a stated price and to divide the profits
in a certain proportion is not void under Sec. 27. Such agreements are
neither in restraint of trade nor opposed to public policy [S.B. Fraser &
Co. v. Bombaylce Mfg. Co.. (1904) 29 Born. L.R IOn.

(b) A combincltion to regulate supply and maintain price is not
necessarily disadvantageous to the public and as such is not opposed
to public policy [North Western Salt Co. v. Electrolytic Co.. (1914) AC.
461).

(c) An agreement among the members of a society of hop growers
to deliver all hops grown by them to the society which was to sell the
hops and divide the profit among the members is valid [Engltsh Hop
GrowerS v. IJerriryg.(1928) 2 K.B. 174).
'But a combinatl'm which tends to create monopoly and which Is

a1!ainst the public interest is void [Attorney General of Australia v,
Adelaid S.S. Co... (1913) AC. 724). Same is the case wh-en two finns enter

, i.nto an agreement to avoid competition [Jat Ram v. Kahna Ram. A.I.R.
(1963) H.P. 3 ; Kores Mfg. Co. Ud.. v. Kolok Mfg. Co. lid. (1958) 2 All E.R.
65). '

~rv1cecontracts
Sometimes an employee. ,by the temts of his service agreement. Is

prevented from a~cepting-
(0 any other e'ngagement during his employment. and/or

iiO a similar engagement after t..:letenninatlon of his services.
As regards the first restraint. it is valid and is not in rest,ralnt of

trade if it Is to operate while the employee is contractually bound to serve
his employer [NiranJan Shankar v. Century Spinning & Mfg. Co. Ltd.,
A.I.R. (1967) S.C. 1068). The doctors. for example. ,are usually debarred
from private practice during the tenn of their employment.

As regards the second restraint. it is void if its object is merely to
restrain competition by an employee in his employer's business.
Therefore. a restraint on an employee not to engage in a similar business,
011"not to accept a similar engagement. after the tennination of his
services. is void. In Bra1w.mputra Tea Company v. Scarth. (1885) 11 Cal.
545. it was held that an agreement restraining an employee from taking
service or engaging in any similar business for a period of 5 years after
the termination of his service was void. Similarly. a restraint on an
actor that he would not act in any theatre other than that of the employer

, during his tour of India was held, to !>evoid. being in restraint of trade
(C.ohenv. Wilkie. 16 C.W.N. 534)

If a restraint is intended to protect an employer against an employee
lIIalUng use of trade secrets learned by him in the course of his
employment. the restraint is valid provided it is not for any other
purpose also, ,

, Examples, (Q)A was chiefly engaged in making glass: bottles. B.
his \,;orks m~nager. was instructed ih certain confidential methods
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concerning correct mixture of gas and air in the furnaces. B agreed
that during the five years after the termination of his service, he
would not carry on in the United Kingdom, or be interested in, glass
bottle manufacture. Held. A was entitled to protection and that the
restraint was reasonable [Forster & Sons Ltd. v. Suggett, (1918) 35
T.L.R87].

(b) A servant copied the names and addresses of his employer's
customers for use after he left his employment. Held, he could be
restrained from using the list [Robbv. Green, (1895) 2 g.B. 315).

(e)H employed A on a highly skill~d work with access to the
manufacturing data. In his spare time A worked for B on a similar
work in competition with H. Held, A was in breach of his duty and
could be restrained from working for B [Hivae Ltd. v. Park Royal,
(1946)Ch. 169).
However,an employer cannot prevent an employee from earning his

livingby the exercise of his skill and the use of his knowledge. In Herbert
Morris,Ud. v. Saxelby, (1916) 1 A.C. 688, it was observed: MAman's
aptitudes, his skill, his dexterity, his manual or mental ability are
nothis master's property; they are his own property. There is no public
Jnterestwhich compels the rendering of these things dormant or sterile
orunavailing: ,

Example. A. a tailor, employed as his assistant L under a
contract by which L agreed on the termination of his employment
not to carry on business as a tailor within sixteen kilometres of A's
establishment. Held. the agreement was void [Attwood v. Lamont,
(1920)3 K.B. 571).

SUMMARY

An agreement is a contract if it is made for a lawful consideration and with a
]awfulobject (Sec. 10).

Every agreement of which the object or consideration is unlawful is void. The
consideration or object of an agreement is unlawful if-it is forbidden by law; or it
is fraudulent; or involves or implies injury to the person or property of another;
or the Court re~ards it as immoral. or opposed to public policy (Sec. 23).

Effects of Dlegality. No action is allowed on an illegal agreement. This ru.1e is
based on the following two maxims: (1) No action arises from a base cause. (2)
Where there is equal guilt. the defendant is in a better position.

The effects of illegality are summed up as follows: (1) The collateral
transactions to an illegal agreement also become tainted with iHegality. (2) No
action can be taken for the (a) recovery of money paid or property transferred
under an Illegal agreement, and (b) breach of an illegal agreement.

AGREEMENTS OPPOSED TO PUBLIC POLICY
An agreement is said to be opposed to public policy when it is injurious to the

.velfare of the society or it tends to Ix: harmful to the public interest. The following
agreements are. or have been held to be. opposed to public policy: .

I. Agreements of trading with enemy. 2. Agreement to commit a crime. 3.
Agreements interfering with administration of justice.These include (a)
agreements for stifling prosecution. and (b) agreements which interfere with the
course ofjustice. 4. Agreements in restraint of regal rroceedings. These include (a)
agreements to oust the jurisdiction of Courts, and (b agreements to vary periods of
limitation. 5. Agreements for the sale of public offices. 6. Agreements tending to
create interest opposed to duty. 7. Agreements in restraint of parental rights. 8.
Agreements restricting personal liberty. 9. Agreements in restraint of marriage.
10. Marriage brokerage agreements. 11. Agreements' in restraint of marriage. 10.
Marriage brokerage agreements. 11. Agreements interfering with marital dutie~.
]2. Agreements in fraud of creditors or revenue authorities. 13. Agreements in
restraint of trade. An agreement in restraint of trade is one which restrains a
person from freely exercising his trade. business or profession. Every agreement.
by which anyone is restrained from exercising a lawful profession, trade or
business of any kind is. to that extent. yoid (Sec. 27). Exceptions are made
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in case of agreements for sale of goodwill and partners' agreements
provided the restraint is reasonable.

TEST QUFSTIONS

1. Under what circumstances is the object or consideration of a contract
deemed unlawful? Illustrate with examples.

2. What is an illegal agreement? What are the effects of illegality?
3. "No action is allowed on an illegal agreement." What are the exceptions to

this rule? II
4. "In cases of equal guilt, the position of the defendant is better than that of

the plaintiff." Comment.
5. What are immoral agreements? Why are they bad in law?
6. Discuss the doctrine of public policy. Give examples of agreements

contrary to public policy.
7. Name several types of agreements which are illegal because they are

contrary to public policy.
8. "An agreement in restraint of trade is void." Examine this statement

mentioning exceptions, if any.
9. "A person ought not to be allowed to restrain himself by contract from

exercising any lawful craft or business at his own discretion in his own way."
Discuss.

PRACTICALPROBLEMS
Attempt the following problems. giving reasons:
1. A is an employee of B & Co. After leaving the service. he agrees with B &

Co. that he shall not employ himself in any similar concern within a distance of
1,000 kilometres of the town. Is this restraint valid?

[Hint: No, unless it is intended to protect B & Co. against A making use of
trade secrets learned by him in the course of his ~mployment (Forster &Sons, Ltd,
v. Suggett). However, B & Co. cannot prevent A from earning his living by the
exercise of his skill and the use of his knowledge (Herbert Morris, Ltd. v.
Saxelby)) .

2. A borrows Rs. 500 from B to purchase certain smuggled goods from C. Can B
recover the amount from A if he (a) knows of A's purpose for which he borrows
money. (b)does not know of A's purpose .

[Hint:(a) No. (b) Yes].

3. A grants lease of certain premises at Calcutta to B for one year, knowing
that the premises will be used for the purpose of (a) prostitution, or (b) installing
machinery for minting base coins, at a monthly rental of Rs. 500. B does not pay
the rent. Can A recover the rent?

[Hint: No (Pearce v. Brooks].

4. X promises to drop prosecution which he has instituted against R for
robbery and R promises to restore the value of things taken, Can X enforce this
promise? If so, give reasons. .

[Hint: No (Sec. 23).Williams v. Bayley)].
5. G pays Rs. 500 to A, a civil servant employed in a Government department,

in consideration of A's promise that a Government contract which is at the
disposal of his department will be placed with G. Before this can be done, A is
transferred to another department. G now wishes to reclaim from A Rs. 500 paidto rum.WillGsucceed? .

[Hint: No].
6. A promises to pay Rs. 500 to B who is an intended witness in a suit against

A in consideration of B's absconding himself at the trial. B absconds but fails to
get the money. Can he recover?

[Hint: No. as the agreement is unlawful. being opposed to public polley].
7. A. a Mumbai doctor. employed another doctor, B, as an assistant for a period

of three years on a salary of Rs. 5,000 per mensem. The agreement between A and
B provided that after the termination of his employment B should not practise as
a;doctor in Mumbai within a radius of one kilometer of A's dispensary for a period
of one year and if B did so. he should pay Rs. 20.000 to A as liquidated damages.
immediately after the termination of his employment B began to practise as a
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doctor next door to A's dispensary. 1'- th~reupon sued B for the recovery of:RS..
20,000, How would you decide? \ ,

[Hint: A cannot reco~er Rs. 20,000 from B as the agreement between them is
void, being in restraint of tradc (Sec. 27)).

8. A advances Rs. 2,000 to B, a married woman, to enable her to obtain a
divorcefrOmher husband. B ~s to m:any A as soon as she obtained a divorce. B
obtains the divorce but refuses to many A Can A recover the amount.?

[Hint: No (Tikyatv.MrojIDluvil. .
9. A sells his 'grocery busfuess, including goOdwill, to B for a sum of Rs. $0.000; ,

It Is agreed that A is not to open another grocery store in th~ whole of India\for the. ,
n~ ten years. A opens another store in the same city two months later. Whatare :
therightsof A ? . . '

[Hint: B cannot take any legal action against A (~. 27)).
10. A borrowed Rs. lO,qeo fromB for s~g a gambling p,cu!;e. ¥terwards(

he refused to return the money. What is the remedy availCj.ble to B? \
[Hint: B cannot recover the money if he knows the' purpose. for which A

borrowed mo,?ey ; he can recover 'if he qoes not know the purpose).. .
II. A's wife B paid Rs. 500 to eto be given as a bribe to a jailor for procuring

release for her husband from jail. The jailor failed, to procure the release~ Can B
recoverthe amount? ' ,

(Hint: No, as the agreement is unlawful, being oppOsed to public policy (Sec.
23)1. ,

12. A enters into a contract with B that he (A) shall sell her (8) his house for
!G. 20,000. They further agree that if !B) us,*s tHc house for carrying out.
prostitution she shall pay A Rs. 40,000 for it. I~ this contract, as regards both"
parts, enforceable? ' ,

(Hint: The fIrst set of promises is a contract. but the second set is a void
agreement (Sec. 57)1.

13. S & Co., a firm of printers. agree to print 1,000 copies of a book for B & Co.,
a firm of pu~lishers. After printing the book and delivering all copies to B & Co., S
&C:>,dl~ver for the first time that parts of the book are libellous. B & Co. are now
refusing to pay &/& Co., the ~ntract price. Advise S & Co.

[Hint: S & Co. can recover the printing eharges on Quph1um MeruiLl.
14. X, a physician practising in New Delhi, took Ya/this assistant for three

years d~ which Yagreed not to practise of his own in NeW Delhi. At the end of a
year from the date of agreement with X. Y began his own independent practice
whilestill in seIVice. Has X any legal remedy againSt Y? '

[Hint: Xcan get an injunction fromthe Court restraining Y frompractising).
IS. A and B agree that A shall sell his house to B for a sum' of Rs. 1 lakh

providedhe used it for residential purposes and would charge Rs. 2 lakhs if he were
to use the house for gambling. It is further agreed between them that the
consideration shall be paid after a year of registration of the ho,-,se in the' name of
B. A executes a transfer in favour of B. After six: months, Buses thellouse for
gamblingpurposes. Discuss the rights or A .

[Hint: A can recover only Rs. 1 lakh\(Sec. 57));
16. A, while his wife. B. was alive. 'promised to marry e in the evettt of B's

death. Subsequently B died; but A refusc!d to many her. e sues A for damages for
breachof promise to many her. Decide.

(Hint: The promise is unenforceable (W'C$onv.Camby. (190811 K.B. 729JI.
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Void_Agreements
An agreement. though It might possess all the essential el~e$ts ofl

valid con--n-act.must not have been expressly declared as void-by aPy Ia1
in ,., ree in the country. The Contract Act specifIcally 4eclares certain
agr ements to ~ void. A void agreement Is one'which Is not enforceablt
by i lW [Sec. 2 (9). Such an agreement does not giv~ rise to any leg~
consequences and Is void ab, initio.

VOID AGREEMENfS

The following agreements have been expressly declared to be voidbj
the Contract Act :

1. Agreeme~ts by Incompetent parties ,(Sec. 11).
2. Agreements made under a mutual mistake of fact (Sec. 20~.
3. Agreements the consideration or object of which Is unlawful

(Sec. 23).
4. Agreements the consider.tt1on or obJect of which Is unlawfultn

part (Sec; 24).
5. Agreements made without consideration (Sec. 25)
6. Agreements In restr.tint of marriage (Sec. 26).
7. Agr~ments Is restraint of tr.1de (Sec. 27).
8. Agreements In restr.tint of legal proceedings (Sec. 28).
9. Agreements the meaning of which Is uncertain (Sec. 29).

10. Agreements by way of wager (Sec. 30).
11. Agreements contingent on inlposslble events (Sec. 36).
12. Agreements to do inlposslble acts (Sec. 56).
13. In case of reciprocal promises to do things legal and also other

things Ulegal. the second set of reciprocal promises Is a void
agreement (Sec. 57).

Agreements from Nos. 1 to 8 and 13 have already t>een discussed In
earlIer Chapters. Agreements at Nos. 11 and 12 will be discussed In
subsequent Chapters. The other agreements are rllscussed In this
Chapter.
Agreementa the meamnc of which ta uncenain \Sec. 29)

Agreements. the meaning of which Is not certain. or capable of being
made certaJn. are void (Sec. 29). The uncertainty may be as to (0 existence
of. (to quantity of. (fiOquality of. (~ price of. or (v) title to. the subJect-
m~tter.

Examples. (a) A agrees to sell to B "100 tons of oU". There is
nothing to show what kind of oU was intended. The agreement Is void
for uncertainty.

(b) A agrees to seJ) to B 1VOtons of oU of a specified description.
known as an article of commerce. There 1s no uncertainty here to
triake the agreement void.

, (c) A. who Is a dealer in coconut oil-only. agrees to sell to B "100
tons of oU". The nature of A's trade afford&4in Indication of the



meaning of the words, and A has enter~ into a cOntract for the saleo!
100tons of coconut oil.

(e!)A agrees to sell to B "all the gratn in utygrancuy at Rjnnnagar".
There is no uncertainty here to make the agn;eIhent void.

(E.iA agrees to septo B "roo quintals of rice. at a price to be fixed by
C". As the price Is capable of b~ing made certain, there is no
uncertainty here to make the agreement void. , '

en A agrees to sell ~oB "mywhite horse for Rs. 5,000 or Rs. 8,000".
There is nothing to show which of the two prices was to be given. The
agreement, is void.

(g) L promised to pay an extra £ 5 to G if the horse which hI,:
purchased from G proved-lucky. The promise is too wrgue to be
enforcecL(Gtithingv.Lynn. (1831) 2 B. ~~. 232r. ,

(11)A agreed to pay;l certain sum. when he was able to -pay. Helc!-.
the agreement--was voi~ for uncertainty [Pushpabala v. L.l.C. of India,
.A.I.R (1978) Cal. 221). .

Wageringagreements or wager (Sec. 30)
Awager is an agreement between two ~es by which one promises

topqy money or money's worth on the happer1ing of some uncertain event
In consideration of the other party's promise to pay if the event d~s' not
happen. Thus if A and B enter into an agreement that A shall pay B Rs.~
100if it rains on Monday, and'that B shall pay A the same amount if tt
does not rain. it is a wagering agreement. The event may be uncertaJp
eitherbecause it is to happen in futUle or 'if it has already happened,the
parties are uncertain and express opposite views sucJ1 as whetherltans
RaJCollege were the cham.pions in wrestling in 1990. or whether the
result of an election whichiis over has gone in favour of party X"or party Y.

The term 'wCtger' ha~ been explained in the following decide a
cases :

"A contract by. A to pay money to B on the happening of a giveq
event in consideration of Bs promise to pay money to A on the event
not happening." [Hampden-v. Walsh. (1876) 1 g.B.D. 189).

'The essence of gambling and wagering is that one party is.to win
and the other to lose upon a future event, which at the Itim.e of the
contract is of an uncertain nature, that is to say, if theevl:nt turns out
one way A will lose but if it, turns out the other way he will win."
[Thackerv. Hardy. (187~) 4 g.B.D. 695). '

"It is essential to a wagering contr.act that eafh party under it
either win or lose, whether he will win or lose being\:iependent on the,
issue of the event, and therefore remaining ul\certairi unt;il that issu~e..
is known. If either of the parties m.ay win but cannot lose, \>r may lose
but cannot win, it is. not 'a wagering contract:' [Carltll v. Carbolic.
Smoke Ball Co., (1892) 2 goB. 484]. . ' ,

Essentials of a wagering agreenlent
(1) Promise to pay money or money's worth. The wagering.-agreem!nt ,

must contain a promise to pay money or money'l:jworth. '

(2) .Uncertain event. The promise must bercon~litlonal on an, eveRt
happening or not happening. A wager generally .contemplates a :future
event, but It_may also relate t9 a,past everlt-pro~ed ther partie!;! are not
aware-oHtsresult or the tlm.eof itShappe~Iig. "

YOIDAGREEMENTS
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(3) Each party must stand to tpin or lose. Upon the detennination 01
the contemplated event. each party- should stand to Win or lose.. AI
'agr~ement is not a :wager if either of the parties may win but cannot 10&
,or may lose but cann.?t win. ".,-

-(4) N,ocontrol Qver the ~ent. Neither party should have control ovel
~e happening of the event one way or the other. If one of the parties hm
,the event Ii1his own hands. the transaction lacks an esseptial ingredleni

j of a wager. ' \
(5) No other"interest in the event. Lastly. neither partly should have

anY interest in the happening or .non-happening of the event other than:
the sum or stake-he will win or lose. Thus an agreement is-m>ta wager~
the party to--whom money is promised on the occurrence of an event has
an 'interest' in'its non-occurrence. That is why a. contrilct of insurance Is
npt a wagering agreement., ' \

lExamplfJs. 1. In a wrestling bout. A tells B that wrestler No.1 will
iWIn.'\13challenges the statement of A. h'hey bet with each other over
the result of the bout. This'is ~ wagering agreement.

2. An agreement.' or a share ,market transaction. to settle the
difference betweenJh>.contmct price,and the m~ket price of certain
goods or shm;es on a specified ~ay. is a wagering transaction.

3. A lottery. which is a game of chance. is a wagering agreement.
An agre9II1ent to bwa t!cket for a lottery is also a wagering agreement.
Sec. 294-A of the tndian Penal Code.. 1860 provides that anyonowho
keeps, any bffice or place for the purpoSf?'of draWing any lottery (Qthtr
than a State lottery or a lottery authoriSed by the State Governm~nt)
shall be punished withirnprisonment for a tenn which may extend\to
six months. or with fine. or with both. If the lottery is authorised 'Dy
the Government. the persons conducting the lottery will not be
punished. but the lottery remains a wager an the same [D'otabJiv.
Lance. (1918) 42 Born. 676].

4. Commercial transactions. if the intention is not to deliver the
goods but only to pay the difference 1ri1.>rtce[Sukherdass v. GoVindass,
(1928) $5 I.A32].

The following transactions are. however. not wagers: \
1. A crossword comPetition involving a good measure of skill for its

successful solution. But if prizes of a crossword 'competition depend upon
the correspondence of the competitor's solution with a previously
prepared solution kepTwith the editor of a newspaper. it is a lotterY and a
wagertng transaction [State of Bombay v. R.M.D. Chamarbaugwala. AI.R
(1957) S.C. 699]. According to Prize Competition Act. 1955. prize
competitions in games of skill are not wagers provided the amount of
J5rlzedoes not exceed RS4I1.000.

2. Games of skill. e.g.. picture puzzles or atheletic competitions.
EX':1mple.Tfo wrestlers agr~ed to enter into a wres~ing contest

on the condition, that the party failing to appear on the. day fixed was
,to forfeit Rs. 500 and the wlJimerwas to be rewarded Rs. ~.125 out oftb,!
sale proceeds of tickets. Held. the:a~em:ent was-not 'one of wagering
[Babasahebv. RqJararn. AI.R (1931) Born. 264].

. , 3., A subscription 01"contribution or an agreement to $ubscribe ot
contribute tow~rd any plate (a,lcup or other prize for a race or other

_.~-
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cbntest),prize or sum of money of the value of Rs: 500 or above to be
a,wardedto the winner or winners of a horse race (Exceptionto Sec. 30). .'

4. Share market transactions In which delivery of stocks and shares
IsIntendedto be given and taken.

5. A contract of Insurance.
ContraCts oj insurance and. wagering agreements. Contracts of

Insurancebear a certain superficial resemblance to wagering agreements,
but they are really transactions of a different character. The principal
differencesbetween the two are as follo:ws:

1. In ins,urance, the assured has an insurable interest In the subJeot-
matter. In a wagering agreement, there is no such Interest.

2. In insurance, both the parties are Interested In the protection of the
subject-matter whereas In a wagering agreement it is only one of the
partieswho is interested in its protection. .

3. A contract of insurance, except life Insurance, is a contract oj
indemnity. In a wagering agreement, the amount is fixed.

4. Contracts of insurance are, beneflctal to I the public whereas
wageringagreements do not serve any useful purpose.

5. A contract of insurance is based on scientific and actuarial
calculationof risks. A wag(;ring agreement is j\lSt a gamble.

Effect oj wagertng agreements. Wagering agreements have been
expresslydeclared to be void In India. In the State of Maharashtra and
GuJaratthey have been declared to be illegal. No suit can be brought for
recoveringanything alleged to be won on any wager, or entrustea to any
person to abide by the result of any game or other uncertain ~nt on
whichany wager is made (Sec. 30). Thus where a promissory note was
executed for payment of indebtedness arising out of wagering
traI,\sactlons In shares, it was held that the promissory note was not
enforceableby the Court (Badridasv. Meghrc:g,A.I.R. (1967) Cal. 25).

Suit to recqver money deposited. Money deposited with a person
(calledstakeholder) to be paid to the party winning upon a wager cannot
berecovered by the winner. On the other hand, the loser can recover his
depositfrom the ~eholder. But where the stakeholder pays the money
to the winner, ~e loser cannot recover it from him (Brtdger v. Savage,
(1885)15g.B.D. 363).

PRnclpal and agent. (1) An agent cannot recover from the pnncipal
any money paid on a wagering agreement entered into on behalf of hi!!
principalsince the act done by the agent is not lawful (Sec. 222).

(2) Where the agent fails to carry out his Instructions In respect ofa
'fagering tran~ctlon, the principal cannot sue him for breach of the
}'Ontract of agency (Cohen v. Kittell, (1819) 2 g.B.D. 680) because a
contract which is void cannot b~ the; basis of a legal claim.

(3) Where the agent receives the winnings on successful bets made on
behalf of his principal, he is bound to hand them over to the principal (De
Mottosv. Bf?r!Jamtn.(1894) 63 L.J.g.B. 248). He cannot resist the pricipal's
claim on the ground that he received money in re!'ipect of ~ void
transactlo~ (Ches~ & Co.v. Vaughan Brosl & Co., (1930) 3 K.B. 240].

cOllateral transactions. Since -wagering agreements are void,
transactions collateral to them are not affected. However, In the States of
Maharashtra arid GuJarat, the wagering agreements have been declared to
be illegal. The role In England regarding the-wage~g agreements is ~so
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the same. The collateral transactions to such' wagering agreements,
therefore, both in the State of Maharashtra and' GUJarat and also
England, become tainted with illegality. In the re~t of India, collateral
transactions are valid. "

, VOID CONTRACTS
1. A contingent contract" to do or not to do something on the

happening of an event becomes void when the event become,s lmposslble
(Sec. 32). A 'contingent tontract' is a contract to do or not to do
something, if some event, cbllateraI to such 'contract does or does not
happen (Se'c.,31). Contingent contracts are discussed lh detail in the :1ext
Chapter. "'

Example. A contracts to pay B a sum of mo)'iey when B marries C.
C dies without being married to B. The contract becomes void.
2. A voidable contract becomes void when)he party whose consent I~

not free repudiates the contract.
Example. A. by misrepresenting certaJ,n facts to B. enters into So

contract with_B. B comes to know of .the misre{>resentation and
repudiates The contract. wDen B repudiates the contract. it becomes
void.
3. A contract becomes void by supelVening impossibl1lty or illegality

(Sec. 56. para 2).
Example. A contracts to take in cargo for B at a foreign port. A's

Government afteIWards declares war against the country in which the
port is situated. The contract becomes void when war is declared.

RESTITUTION
When a contract becomes void, the party who has received any benefit

under it must restore it to the other party or must compensate the other
party by the value of the benefit. This restoration of the benefit is called
'restitution '. The principle of restitution is that a/person who has been
unjustly enriched at the expense of another is -required to make
restitution to that other. In essence, restitution is not based on loss to the
plaintiff but on benefrt which is .enJoyed by the defendant at the e'ost of
the plaintiff which is unjust for the defendant to retain.

Sees. 54_and 65 which deal with 'restitution' are reproduced below:
"Consequences of rescission of oofdable coftyract.-When a person at

whose option a contract is vOldablt0'escinds it, the othe~ party thereto
need not perform any promise ther/in contain~"in Whic

~

e is promisor.
The party rescinding a vOidable/ contra~t s all. -if he ha received any
benefit thereunder from anotller party to ~Ch contrac , restore such
benefit. so far as may be. to tne person from whom it was receiVed."1Sec.
64). /

"Obligation of person who has received advantage under void
agreement or contract that becomes void.-When an -AogI"eementis
discovered to be void or when a contract becomes void. any person who
has received any advantage under such agreement or contract is bound to
restore it, or to make compensation for it, to the person from whom he
received it." (Sec. 65)..~\~'

Examples. (a) A pays B .RB.1,00.0 l.n consfderation of 'Irs promise
to marry C. A's daughter. C is deaqat the time of the promtse. The
agreement is void but B must repay A Rs. 1.000. "

,I.
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(b) A confi:acts with B to deliver to l1im 250 quintals of rice ~fore
the first of May. A delivers 130 quintals only before that day and none
after. B J;etains the 130 quintals after the first of May. He is bound to
payA for them.

(QA. a singer, contracts with B, the manager of a theatre, to sing at
his theatre for two nights in every week during the next two months,
andB agrees to pay her Rs. 1,000 for eachnlght's performance. On the
sixth night. A wilfully absents herself from the theatre. B in
consequence rescinds the contract. He must pay A for the five .nights
onwhichshe had sung. \

(el)A contracts to sing for B at a concert for Rs. 1,000 which are
paid in advance. A is too ill to sing. A is not bound to make
compensation to B for the loss of the profit which B would have made if
Ahad been able to sing, but must refund to B Rs. 1,000 paid in advance.

(e) A hired a godown from B for twelve months and paid the whole
ofthe rent in advance. After seven months the godown was destroyed
by fire without any fa!,!}tor negligence on' the part of A. A c1~ed
refund of a proportionatc~\amount of the rent. Held, he was entitled to
recover the rent for the remaining five months [Dharamsey v.
Ahmedbhaf.(1893) 23 Bomrl5).. ,

UJ A contractor entered into an agreement with the Government
to construct a godown and received advance payments for the same.
He did not complete the work and the Government terminated the
contract""ff"eld,the Government under Sec. 65 could recover the amount
advanced to the contractor under the contract [State of Orissa v.
RajbaUav,A.I.R (1976) Ori. 10].
Sec. 65 applies to contracts "discovered to be void" and "contracts

whichbecomevoid". It does not apply to-
(1)contracts which are known to be void when they are entered into.

Thus if P pays Rs. 500 to D to beat T, the money cannot be recovered
[InderjitS!n!Jhv. Sunder Singh. A.I.R (1969) Raj. 155] ; and

.(2)contractS"of parties who are incompetent to contract, e.g., contracts
of a minor or of a person of unsound mind. But the Court may, on
equitable grounds, order for the restoration of the benefit by the minor
wherehe has misrepresented his age.

SUMMARY
VOID AGREEMENTS

Avoid agreement Is one which Is not enforceable bylaw (Sec. 2 (g)).
The Collowingagreements have been expressly declared to be void:
1. Agreements made by Incompetent persons (Sec. 11). 2. A,ueements made

under a mutual mistake oCfact (Sec. 20). 3. Agreements the conslcferatlon or object
oCwh1chIs unlawful (Sec. 23). 4. Agreements the consideration or object oCwiilcb
unlawfulin part (Sec. 24). 5. Agreements made without consideration (&:c. 25). 6.
Agreements In restraint oCmarriage (Sec. 26.) 7. N!reementsln restraint of trade
(Sec,27). 8. AP.reements In restraint oClegal proceeaings (Sec. 28). 9. Agreements
the meaning of which Is uncertain: (Sec. 29). 10. Agreements by way of wager (Sec.
30). 11. N!reements,contlngent on Impossible events (Sec. 36). 12. Agreements to
do ImposslDleactS (&ec.56).

W~ ~ments. ~ wagering agree,ment Is an ~t to,pay money or
money's-wortn on the happening ornon-Iiappenlng of a s~ed uncertain event.
Wageringagreements are Void In India. In the States oCMaharashtra and GuJat;at.
however, they have been delcared to be Ulegal. The collateral transactions to such
~e~ agreements in the S
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Uncertain agreements. Agreements the meaning of which is not certain, or
capable of being made certain, ar~void. I

Restitution. It means return of the benefit received from the plaintUf under a
void contract. The principl~ of restitution is that the defendant who has been
unjustly enriched at the expense of th~ plaintiff is required to make relititution to
the plaintiff.

1EST QUESTIONS
1. What are void agreements and "old contracts? Is me party who has

received some benefit unGer a void contract bound to restore it to the other party ?
2. What are agreements by way of wagers? What are the legal effects of such

agreements? Is a contract of insurance a wager?

3. What tests would you apply to determine if, or not, an agreement is by way
ofwager? .

4. "lnsurance~contI<l.cts are basically wagering agr~ments." Comment.

I PRACTICAL PROBLEMS .
1. A and B of Delhi each deposit Rs. 1.000 with C to abid~ by the result of a bet

between them. A wins the best. C refuses to pay the amount td'A Can A recover the
amount (i.e., Rs. 2,000) frorri C?

[Hint: A cannot recover the amCJunt from C. But whet:e the money has been
paid to A, B cannot re~over it. Where it has not been paid to A, A an,d B
can recover the amount deposited by them).

2. A agrees to sell to B a horse for Rs. 20,000 if it wins a race and for Rs. 500 if It
does not. The horse wins the race. Advise the parties if-

(q B refuses to pay Rs. 20,000 and buy the horse.
(iq A refuses to sell the ho~ to B.

(iiq B agrees to buy the horse for Rs. 10,000:
[Hint: The agreement is a wager,(Sec. 30). (0 A cannot compel B to buy the horse

and pay Rs. 20.000. (i/) B cannot compel A to sell the horse. (tiq A is not
bound to sell the horse (Brogdenv. Maniott, (1836) 3 Bing. N.C. 88)).

3. A agree<:: to buy a radio from B "on hire-purchase terms". The terms are not
specified. Is it a contract? \

[Hint: No (Sec. 29)).
4. A lends Rs. 1()1)to B in Delhi in order to ~Ie him to bet with C as to the

result of a horse-race. Can A recover money from B?
[Hint: Yes (Sec. 30)).
5. A instructs B to enter on his behalf into a wagering transaction. B loses in

the transaction and p4ys from his pocket. He thereaiter sues A for reimbursement.
Can A raise the plea of wager ?

(Hint :\ No (Daya Ram v. Murll Dluir, 49 All. 1926) as the agent's fransaction
which is collateral to the main transaction which is void, (except in
the States of Mahanishtra and Gujarat) is not affected (Sec. 3D»).

6. A took a bet of Rs. 500 with B that a certain horse would win a certain race.
Under the agreement A had to deposit Rs. 100 with B. Since A had no money he
approached his friend C, who advanced the sum to him on the condition that A was
to return Rs. 200 if he won the bet ~nst B, but to return nothmg if he lost. A won
the bet against R Can C recover Rs. ~OO from A ?

(Hint: No (Sec. 30)). -
)3. Are the following agreements void? Give reason in each case :
(a) A agrees to sell to B "a hundred tons of oiL..
(b) A who is a dealer in coconut oil only agrees to seB to B a hundred ~s of oil.
(e) A agrees to sell to B "one hundred tons of rice at a price to be .flxedby' c."
(ei)A agrees to sell to B "my white horse for Rs. 5,000 or Rs. 10,000."
(Hint: (a) The agreement is void for uncertainty. (b) The agreement is va11das

the nature of A's trade affords an indication to the meaning of the
words. (e) The agreement is .~d as the price is capable of be~ made
certain. (ei) The agreementlis.void as there is nothiDg to show wl1ich of
the two p~ was to be given W;xamples to See. 29))..



8

Contingent' Contracts
Acontract may be-
(0 an absolute contract, or

I .
(to a contingent contract.
An 'absolute contract' is one in which the promisor binds himself to

perfQnnancein any eVent without any conditions. ,

'Contingent' means that which is dependent on something else.

A ~nUngent contract' L a coptract to do or not to do something, if
someevent, collateral to such contract, does or does not happen (Sec. 31).
Where, for example, goods are sent/on-- approval, the-contract is :a
contingent contract depending on the att of the buyer to accept or reJe~t
thegoods.

, ' I - r

Examples. (a) A contracts to pay Rs. 10,000 if B!¥house is burnt.
This Is a contingent contract.

(b)A agrees to sell a certain piece of land to B, in case he succeeds
In his litigation. concerning that land. This is a contingent contract.
There are three 'essential charact;rtstics ofa contingent contract:
1. Its performance deJ>e\Ildsupon the happening or non-happening in

future of some event. It is this dependence on a future event which
distinguishesa contingent contra~t from other contracts. - -

2. The event must be WlcertaiTL If the event is bound to happen. and
the contract has got to be performed in any. case it is not a contingent'
contract. '

3. The event must be coUatei-al,i.e., incidental to the contract.
Example. There was W contract for the sale of American

parachute cloth by A to B. The goods were to be delivered when they
arrived. A failed to give deliverY and B sued for damages for breach. A
pleaded that the contract wa!\ a conditf°9al one and as the goaQs had
not arrived ~e had no obl1ga~ion to give delivery. Held. the. co~tract
was an absolute one and the obligation of A was not contingent upon
the arriv'al, of the goods [Ranchhodas v. Nathmal Htrathand & Co.,

(1949)51 BOrn.L.R 4~1). \ -,'
Contracts of insurance, indemnity and guarantee are the commonest

instances of a contingent contr~t. . "' I

Contingency dependent on act of ,party. The~ormance of a
contingent contract depends on the 4appeA.ing or noq-happening of an
'event collateIJU tOJiuch contract. The 'Woro 'event' includes an 'act' and a,
contract may be contlngent"bn some 'act of the prolJ\1isorbr of.a third

iparty. But if the performance of thV proIpi.se dePends on the mere Willand-
pleasu~ of the promtsor, it is no promise at all; 1111,1Sa pmmise by A to
pay B Rs. 100 if A so chose is no promise anct, ,the~fore, It canr~ot be
deemed to depe~d on a contingency. S1m1larly, if a promisor,says that for
a certain service ~he will pay whatev~r lie himself thinks right or
reasonable, there is no-promise [Robertsv. Smith, (1859) 4 H. & N. 315].
But a promise to p~y what a third ~ shall determine is valid, e.g.,a

\
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pronllse ii1an agreement between .4 and B to pay what C shall detennine,
and a promise to pay under a policy of insurance subject to the approval
of directors. are valid promises.

RULES REG3 NG CONTINGENf CONTRACTS

1. Contingent contracts ependent on the happening ?f an uncertain
future event cannot be enforc d until the event has happened. If the event
becomes impossible. such contracts become void (Sec. 32).

Examples. (q) A makes a contract with B to sell a horse to B at a
specified price. if C. to whom the horse haS been offered. refuses to buy
lit. The contract cannot be enforced by law unless and until Crefuses to
buy the horse.

(b) A contracts to pay B a sum of money when B marries C. Gdies
without being married to B. The contract becomes void.
In both the above examples. there is a condttfDn precedent on the

happening of which would arise the liability of the promisdr. Le.. A.
2. Where a contingent contract -is to be performed if a particular event

does not happen. its performance can be enforced when the happening of
that event becomes impossible (Sec. 33). .

Examples. "(a)A agrees to pay B a sUII,1of money if a certain ship
does not return. Th,e ship is sunk. The contract can ~ enforced when
the ship sinks. I .

(b) .4 agrees to $ell his car to B if C dies. The contract cannot be
enforced So long as C is aIJt.'e.

In both the above examp1es. there is a condttfDn sub~q~t on the
happening of which would arise the liability of the promisor. Le.. A.

The facqhat by ~uperv:ening,cfrcumstances perfonnance of a promise
is rendereq more difficult andrexpensive will not ordinarily excuse t.he
promisor. .

3. If a contract is contlrlgent upon how a person will act at an
unspecified timo;-,the- event shall be considered to become impossible
when lsuch person does anything which renders it impossible that he
sho1Jlct so act within any definite time. or otherwise than under further
contingencies (Sec. 34).I '

Examples. (q) A agrees to pay B C(sum of money if B man1es C. C
marrJ.tts D. The marriage of B to C must now be conside~ impossible.
although it Is possible that D may die and that C may afterwards
marry B. t ,

(l?)A agreed to take sl].ares in a compan~ if the company would
appoint him its sole agent at a ,certain place. The company went into
liquidation before ~PP9inting him agent and A was entered on the list
of contribul°'les. Held,..4\was not Iiabl~ the contract to take shares
was conttrtgent on hts appoiiifment.as agent which eveRt never t()Ok
place [Jaunpur Sugar Factory. Re (1925) All. 658]. I

4. Contingent contracts t~ do or not to do anything. if a specified
t:.OCertain event happens within a fIXed time. become void if the event
c10esnot happen or its happel\ing becomes impossible before the expiry of
t'hat time. ' \

Contt~t contracts to d? or not' to do. anything. if a specified
uncertain event does nOt happen within a fIXed time. may be enforced if
the event~does not happen or its hap~ing becomes impossible before the
explr1 of that time (Se.::. 35). .
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Examples. (a) A pramises ta pay B a sum .ofmaney if a certain
ship returns within a year. The cantract may be enfarced if the ship
returns within the year. and becames vaid if the ship is burnt within
the year.

(b)A pramises ta pay B a sum .ofmaney if a certain ship daes nat
return within a year. The cantract may be enfarced if the ship does
not return within the year. .oris burnt within the year.
5. Contingent agreements ta da .ornat da anything. if an impasssible

eventhappens, are vaid. whether .or nat the fact is knawn ta the parties
(Sec.36).

Examples. (a) A agrees ta pay B Rs. 1.000 if twa straight liI;les
shouldenclase a space. The agreement is Void. .

(b)A agrees ta pay B Rs. 1.000 if B will marry A's daughter. C.
Cwas dead at the time .ofthe agreement. The agreement is vaid.

Difference between a wagering agreement and a contingent
contract

1. A wagering agreement cansists .of recipracal promises whereas a
contingent cantract may nat cantain recipracal pramises.

2. A wagering agreement is essentially .of a cantingent nature
whereasa cantingent cantract may nat be .ofa wagering nature.

3. A wagering agreement is vaid whereas a cantingent cantract is
valid.

4. In a wagering agreement. the parties have na ather interest in the
subject-matter of the agreement except the winning .or losing .of tbe
amount of the wager. In ather wards. a wagering agreement is a game .of
chance,This is nat'sa in case .ofa contingent contract.

5.In a wagering agreement the future event is the sole determining
factorwhile in a contingent cantract the future event is only collateral.

SUMMARY
A contingent contract is a c.ontract ta da .or n.ot ta do s.omething. if same

event.collateral ta such cantract. does .ord.oes n.ot happen.
Charactcristics of contingcnt contract. 1. Its perf.ormanck depends upon the

happening .ornan-happening in future .ofsame event.
2. The event must be uncertain.
3. The uncertain future event must be callaterafto the cantract.
Rulcs rcgarding contingent contracts. 1. If a c.ontihgent c.ontract is t.o be

performed if an uncertain future event happens. it cann.ot. be enf.orced until the
event has happened. .If it is t.obe perf.ormed if a particular event does n.ot happen.
Itsperformance can be enfarced if the event bec.omesjmpossible.

2. If a cantingent c.ontract depends far its perf.orinance .on daing .ofan act by
the promlsar. the c.ontract bec.omes v.old where the pr.omis.or makes the
perfarmance impassible.

3. If a cantingent cantract cantemplates d.olng .of a thing if a specified event
happens within a Tixed time. it becomes v.oidif the event d.oes nat happen within
that time.

4. If a c.ontingent c.ontre.ct c.ontemplates t.o d.o anythfng if an impassible
event happens. it is vaid.

TEST QUESTIONS
I. Explain the meaning .ofa c.ontingent cantract. What are the rules relating

to c.ontingent cantracts ?
2. What d.o y.ou understand by a cantingent c.ontract ? Discuss haw far the

cantingency may be dependent .on the act .ofa party.
3. Distinguish between a wagering agreement and a cantingent c.ontract.

Discuss the rules reading enf.orcement .ofc.ontingent c.ontracts

-
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PRACTICAL PROBLEMS

Attempt the foDowiDgproblems. giviDg reasons :
1. A contracts to pay B a certain sum of money when B m~es C. C dies

without being married to B. ~s the contr,act valid and enforceable?
(Hint: No, as the contract becomes void when C dies without being married toB

(Illustration to Sec. 32 ; Also refer to Sec. 56).
~. A agreeS to pay B a sum of money if B marries C. C marries D. .AdviseB.

( Hint: When C marries D, the marriage of B to C must now be considered
impossil;>le,although"it is possible that D may die and C may afterwards
marry B. The contract, tilt' this contingency happens, stands
discharged and B caIUJOtrecover the amount from A (Sec. 34)1.

3. A ~s to pay B a sum of/mohey if a certain ship does not return. The ship
is sunk. A refuses to pay. Advise B. -

(Hint: A can enforce the contractjWhen the ship sinks (Illustration to Sec. 33)\.
4. .A agrees to construct a swimming pool for B for Rs. 80,000. The payment Is

to be rriade by B only on the completion of the pool. Is thisla contingent contract?
(Hint: No, this is not a contingent contract as the completion of the work

being the very thing contracted for, fs, not collateral to the contract
(Sec. 31)1.

5. A enteret,i into a con~a for the supply of timber to the Government. One of
the terms of the contract was that the timoer would be ~ected if it is not approved
by the Superintendent of the Gun Carriage Factory for which the timoer )Vas
required. The timber supplied was rejected. A filed a suit for breach of contract.
Will he succeed? I

[ Hfnt;: No (SecretaryofStateforIndia v.'Arathoon, (1879)Mad. 173)).
6. X agrees to pay Ya sum of money if Y marries Z. Z marries F. Subsequently

F dies and Z marries Y. Is X then legally bound to pay the agreed sum? Decide
stating reasons.

(Hint: X is not liable to pay when Z marries F because in that case the
marriage of Y with Z must be considered impossible. If no time is '

\ specifiea.and Zmarries y. Xis botm9,tOpay (Sec.34)).
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Performanc~ of Contract

Performance of a contract takes" place when the p¥ties to the
contractfulfil their obligations' arising under the' contract, within the time' -'.
and in the manner pr,escribed. Sec. 37 (para 1) lays down that the
parties to a contract must either "perfonn or offer to perform. their
respective promises. unless such performance is dispensed wiGl or'
excused. '

uFF~}{ TO,PERFORM (Sec. 38)
Sometimes it so happens that the promisor offers to perform his ,

obligation under the' contract at the proper time and pla-::e but {the
prornlseedoes not accept the performance. This is known ..8 "attemptea
performance"or "tender". Sec. 38 sums up the po3ition i, l' 1pis regard
thus: Where a promisor has made an- offer of performance, to the
promisee. and the.offer has not. been accepted. the promisor is not
responsible for non-performance. nor does he thereby lose his rights
underthe contract. Thus. a tender of performance is equivaJent to a~tllal
performance. It excuses the promisor from further perfbrmance' and
entitleshim to sue the promisee for the breach of contract. .

,Requisitesof a valid tender
1. It must be unconditlomil. It becomes conditIonal when it is not in

accordancewith the terms of the contract.

Examples. (a) D. a debtor offers to pay to C. 1'\i8 creditor. t!te
amount due to him on the condition that C ~lls to him certain shares
at cost. This is not a valid tender.

(b) A tender was made on a concl.ition ~t ~ceipt. for the full.
dischargeof the contract be given. Hel'd the:lender 'was invaJIg:[FJnch
v.MUler,(1848)5 C.B. 428]. , ....

2. It must be of the whole quantity col1tracted for or ~thewl1()Ie'
obligation. A tender of an instalPJ,ent when the contract stipuldfes
payment in full is not a valid tendei. '-:'..

Expmple. D, a d.ebtor. offers to pay C. his c.redi.or,-.the amount dut;{
in instaIments and tenders the first instalment. ~the tender is ,not of
~e whole amount'due and hence it is not ~ valid tender. . . . .

If. however. the deviation. from the terms of the contract' Is'
I'rnlcrosco{?ic".Le.. very negligible. tht C~urt may ~ke a prac:tical. view of;
the matter by holding that the contr;icthas been cqtrectly performed.

Example. In a contract requiririg delive~of 4.9Q.O't9ns o,whe<Jt~
the sener delivered 4.~50 tons 55 lbs. HetcF.i'the contract was cY.:lly

, pelformed by the seller [Shipton. -"nderson & Co. v. WeiL->.Bro'9&~o..
(1912)1 K.B. 1174]. .
3.. It must 'be. by a person who is in a position,and; A)ViJUn~.to

pelformthe promise. .

4. It must be made at the proper tfme and pla~e... A tender of g~s
after the busin~ss hours or of goods or"money before the due'dat~~not a
valid tender.

EML-I-7
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i

. ,Example. D owes CRs. 100 payable, on the 1st of Augustwilli
interest. ~ offers to pay on the l$t of Jilly the amount with interest~
to'!he 1st 'of July. It is not a valid tender as it is not made atiii

. appointed time.

P: ~tmist be made to the proper person, Le., the promi~ or hisd~
authooSed agent. It must also be in proper form.

, 6. it may be made to one of the several joint promisees. In such a caa
i\ h~ the same effect as a tender to all of them.

7. In case of tenCter of goods, it must give a rea~(>nable opportunltyk
Ute promisee for inspectlon of the goods. A tender of goods at such 11m
when the ~thFr party cannoeinspect the goods is not a valid tender. Butln
the following case, tender was held to be valid.

E~mple.. The plaintiffs agreed to sell ten tons of linseed oUto
the ~efqd~t to be delivered ,''Within the last fourteen days of March',
Delivery was tendered at 8.30 p.m. on March 31, a Saturday. The
.defendant refused to accept the goods'9'Wing to lateness of the hour,
Held;though th~bur was\Unreasonabt~, th~ defendant could stilltake
deUverybefore~idnight (Startupv. Macdonald,(I843) 6 Man. G. 5231,'\

, 8. In case of tender of money, -the debtor must make a valid tender In
the leg:p' tender money. If the creditor refuses to acce;pt it, the debtorIs
not d~Charged fi:o{!lmaking the payment. Tender, in this case, doesnot
disch~ge the debt. But when the creditor ffies a suit against the debtor,
the debtor can set up the defence of tenger. If he deposits the money Inthe
Couq and' proves his pleas, the credl~r getsl the amount opglnally
tendered to him but without any interest, whereas the' debtor gets

'judgment f~r his tost of defence. -
Effect of ~ of a party to perfOQDpromise 'whony (Sec. 39)

When a partY to a Icontra~t refuses to perform, or disables hlmseU
from perfoI"U1ing,his.promise~in lts entirety, the promisee may put an
end to Ithe contra~t. But if the promisee has signified. by words or
conduct, his acquiescence (tacit assent) in the continuance ~f the
co~tract, he cannot repudiate it (Union oflndta v. S. Kesar Sfngh;AI.I!.
(l978)J;&K.I0'2]. " .

Examples~ (a) A; a. singer, en~ers ihto a contract with B, the
'manager of a theatre, to sing at hIs ~atre two nights in every week
during the next tWQmonths and B agrees to pay her Rs. 100 for each

j night's ,t>erforman~~."On the sixth night A',wilfully absents herself
f!om the theatre. B is' at liqerty to put an end to the contract.

,. (b) Inthe;above example, A sings on the ~enth night with the
consent of lJ; .B"has signtfled his acquiescence in the continuance of
the:. contract, ana cannpt ,now pU~4n end to it, but is entitled to
cOUlpensation Tor the daglage substained by him through A's fai1uteto
tSing on th~ Sbdh.Jlight. ,

I.' I

-:'(c)Aservant is employed f~r one yearon a salary of Rs. 600 per
IDon,~ the whole ~to be paid at the ,nd "()U~e year. ~e servant
WTOn~leaves the seIVice aftCJl'three.$nths~, He ~ not entitled to

"th~~~J~rthe pe~ he has beell e~ployed becauSe, ~ leavlng1he
. ;~eM:

,

_

,

,1Ce.,.-b
,

fFtk
,

' e has
,

d~bledhimself !rt>m perforID.1ftg.his propltse in its
e.,~rety. , ,\
When Q"Promtsee puts an end to ~ contract. bn<ler Sec. 39, being rightly

.tntlUed to(j080, it shall be ,deemed as If he hU resclrided a voidable
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contractand he shall, by virtue of Sec. 64, be bound to restore to the other
partyall the benefits that he may have received under the contract
IMurlldharChatte1:feev. International Film Co., AI.R (1943) P.C. 341. ,

CO~CfS WHICH NEED NOT BE PERFORMED

A contrnct qeect not be performed-
1. Whenits performance becomes imposs~le (Sec.$6). - .- . ,. 1----
2. When the parties to it agree to substitute a-new contract for it Qr to

rescindor alter it (See. 62). .I.

3. When the promisee dispenses \'titli or remits, wholly. or in part, the'
performanceof the promise made to him or extends the iline for sucJ1 '

performanceor accepts any satisfaction for it (Sec. 63). '. .--

4. When the pet;son.at whose option it is.voidable, ~scJnds it fSec. 64). I
5. When the promisee neglects or refuses to afford the, promisor

reasonablefacilities for the performance of his promise (Sec. 67). .

Example. A contracts with B to repair B's house. B neglects or
refusesto point out to A the place~ .inwhich his house requires repairs.
/.. is excused for the non-performance of the contract, if It is caused by
suchneglector refusal. I' , . ./

6. When it is illegal. I

BYWHOM MUST CONfRACfS BF;PERFORMED 1,
1. Promisor htmselJ./ If there is something in the contract fo show

that It was the intention ,of the parties that the promise should be
performedby the promisor himself, such promise must be performec;l by
thepromisor (Sec. 40). This means contracts which involv~ the exercise
ofpersonal skUI. volition, or diligence"of the promisor (for instance, a
contractto paint a picture or sing),-orwhich are founded on personal
confidencebetween the parties (for ins!at1~e a contract to marry)--must be
performedby the promisor himself.

2. Agent. Whe~rsonal consideration is not the foundationf"f a
contract, the promisor-;:.or his representative .~ay employ a competent
personto perform it (Sec. 40). -

Example. A promises to pa~ B a sum of money. A-may perform'
this promise, either by pe~~y paying the money,to B or bf
causingit to be paid to Bby.anather., .

3. Legal representatives..! A contract whith inVolves ~e use. of
personalskUl or iJ\{ounded on perSon~ considerations comes to an, end
onthe death of the-promisor. The rule of law is : acttOpersonalts. morituJo.
cumpersona. Le., a 'persenal action dies With the person. -As regards any

.other contract, the legal representatives of the deceased promisor are
bound to perform it unless a contrary intontion appears" from, the
contract(Sec.,37, para 2),' Bu~eir liability und~r a COt:i'tract-iSlimited to
the value of the prope'rty they inherit from the deceased [New 1n4ta
'Jotors(Pvt.)Ud. v. Smi. S.P. Duggal, (,1982)Compo Caf. 3~21.

Examples, (a) A prqmises to deliver goods to ~ on a certain day on
payment of Rs. 1,000., A dies before that (lay. A's rei)t'esentatiy~s\~
bound to deliver the gocxls to B, and B is bqtpl~ to ~ Rs. I,OO~"t~
representa~ves, . ( .

I (b) A promises to paint a picture fot' Bby a certain'day, at>a cert.8hy
price. A dies before that day~ The contract cannot be enfo)'ced..elther i*
A's representatives or by Jj,

:=
-
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i 4. Thtrd persons. When a promisee accepts performance of tht I

pro~se from a third person. he cann~t afteIWards enforce It against tht
pronusor (Sec. 41).

5. J.otntpromisors. This is discussed below \ under the headln!
':Devolution of joint liab1l1ties and rights". '

DEVOLUflON OF JOINT LIABIUTIES AND RIGIITS
. - I .

Devolution of joint liabilitIes (Sec. 42 to 44)
'Devolution' means'passingover from one person to another.
When two or more perSQns ~have made a joint promise. they are

.known as joint P{O~sors. Unless a \COntrary intention appears from the
contract. all joint promisors must jointly fulfil the promise. If any of

Ithem di~s. his legal representatives must. jointly With the surviving
. promisors. fulfil the promise. If all of them die. the legal representatives
of all of them must fulfil the promise jointly (Sec. 42). It would be seen
thafSec. 42 deals with 'volUl1tary discharge of obligations. If the parties
do not'discharge their obligations of their own volition. Sec. 43 comes
it'f.toplay.t Sec. 43 lays down three rules as tregards performance of Joint
promises:-(1) Anyone of the jotnt promisors may I;>ecompelled to perfonn (Sec.
4~. para 1). 1When two or more persons make a joint promise and thereis
no ~ress agreement to the contrary. the promisee may compel any 9ne
ot more of the-joint promisors to perform the whole of the promise. This
means~e liability of joint promisors 1$jOint and severaL

\Example. A. B and Cjointly promise
.

to pay D Rs. 3.000. D may
comPfI all or any or either A or B or C to pay him Rs. 3.000. -
(2) A jotnt promisor compelled to perform 'may daim contribution

(Sec. 43. ~ra 2). When a joint promisC)r has been compelled to perfonn
the whole of the promise. he may compel the other joint promisors to
contrlbute e'Elually with himself to the perforp1ance of the promise,
unless a contrary inteQtion appears from the contract.

. Examples. (a) A. B and Care ~nder a joint promise to pay D Rs.
'30d. A is compelled to pay the whole amount to D. He may recover Rs.
100 each from Band C.

(ll) A partner of a firm is ~ joint promisor with other partners. He
is entitled- to claim contrib1ft.ion from other paH.ners in case he is
required tQpay the debt of the firm (Baksht Hardatt v, The State of J. &

,K. AI.R (1977)NOC270 ~. &K)]. .

(3

~
hartng of loss artstnB from default (Sec. 43. ,para 3). If anyoneoi

the joi t promisor.s ma es default in the contribution. the remaining
Joint p misors must be\r the loss arising from such default in equal
shafres. The same principle applies in the case of recovery of a loan by a
cr~di.tor from the heirs who by operation of law become joint promisors
after the death ~he single p¥>misor (Orissa C~ment lid. v. Union,of
India. Al.R (1967) 011. 158].

Examples. (0) .A. Band C are under ajoint promise to pay D Rs.
3.000. C js tmaple to payanythin

.

. gand A is compelled to pay the whole
sum. A jS entitled to l'<~\:etveRs. 1.500 from B.

(bY A. Jiland'C Jointly promise to pay D the sum ofRs. 3.000. Cis
compelled to pay the ~holesuin. A is/inRolvent but his assets are
::'Ifllcient to pay one-half of his, debt~. 9 is e~titled to receive Rs. 500
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(beIngone-half of Rs. l.uOO) from A'siestate and Rs. \1.250 (being one-
halfQfRs. 2.5(0) from B.
Release of aJotnt proJIllsor (Sec. 44). A release by the promisee of any ,

ofthejoint PTOmisors does not discharge the o~er joint promisors froni
liability.The released joint promisor also continues to be liable to the
oll\erJointpromisors. ,

Example. Dl. D2 and 1>.3jointly owe a debt to C. Creleases Dl
fromhis liability andtUes a l!iwt against D2 and 1>.3for paymento(the
debt. D2 and D3 are not released from their\, liability nor' is D 1
dlscparged from his liability to D]. and 1>.3for contribution.

Devolutionof joint rights (Sec. 45)
Whena person (say A) has made a promise to several petsons (say. ~" G

andD), these persons are known as joint promisees. Unless a contrary ,

intentionappears from the contract. the right to ~la,lm performance rests
with all of. the joint promisees (B, C and D). when one of t~ joint
promisees(say B) dies. the right to claim performaI}Ce rests with lhs (Bs)
legalrepresentatives jointly with the surviving joint promisees (C and D).
When all the joint promisees (B. C and :P) die. the right to c1a.im

performancerests with ~eir legal representatlve~ jointly.
Example. Band Cjointly lend Rs. 5.000 to A who pro~ Band q

Jointlyto reJ>..aYthem that SUfilwith Interest on a day specified. B die~~,
The right to claim perform~ce rests W(th B's representatives jointly
with C during C's life. Aft~r the death of C. the ri~ht to claim
perfonnance rests wi~ the representatives of B and C jointly.
Th~ partners of a firm. the members of a jolnt\Hindu family. «0-

sharers. or mortgagees are all joint promisees when a person. say a
debtor. makes a promise in their favour. Unless a contrary Intention
appears from the contract. a sult- to ,enforce such promise mus~ be
instituted by all the joint promisees.

WHO CANDEMAND PERFORMANCE-?
( -

It is only the promisee who can demand performance of the promise
under a contract. It ~akes no difference whether the promise is fqr the
benefitof the promisee or for the benefit of any fother person.

Example. A promises B to pay C a sum of Rs. 500. A does not pay
the am~)Untto C. C cannot take any action against A. It is only B who
can enforce this promise against A.
In certain c~ses. a third party can aJ,~0enforce a promise undeI\ a

contract even though he is not a party to the contract. These cases hate
already been discussed In the Chapter on "Consideration".

Death of promisee. In case of death of the promisee. his Iega'l
representativescan demand performance. '

TIME AND PlACE OF PERFORMANCE
Time and place of performance of a contract are matters to be'

determined by an agreement between the parties them~1ves. Secs. 46 to
50 lay down the followlngniles In this regard: ,

1. Where rw appllcatton is to be made and rw time is specljle4 Where.
by the 'contract. a promisor is to perfonii his promise without application
by the promisee. and rw time for performance is specified. t~e protitise
must be performed within a reasonable time (Sec. 46). The' question ''What
Is a reasonable tiine" is. in each particular case. a I,question of fact
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j(Explanation to Sec. 46). It depends on the special circumstances of-the
ca;>e.,the usage of trade. or the intention of the parties at the time of
c;dt~g into the c9ntract. '

2. 'Where time is specf.fted and no appUcatkm is to be made. Whena
promise is to.be performed on a certain day. the promisor'may undertake

i to perform it without 5lPplicationby the promisee. In such a case, the
promisor may perform the promise at aJlYitime during the usual,hours of
busine~ on such.day-and at the place at which the promise ou~t to be
performed (Sec. 47). -
, , 'EXampee. .It promises to delive:..goods at Bs warehouse on the 1st

January. 6n that day A briDgs the goods- to Bs warehouse. but after
usual hour for' closing it and they are not received. A has not
performed his promise.
3. Applfl:atiDnjor pecrorrnance on a certbin day and place. When 'a

proJ;nise.1s to be performed op a certain day. the promisor may undertake
top&form it after the application by the promisee to that effect. In such a

'case. it is the guty of the promisee to apply fOr performance at a proper
place ,and within the usual hours of business. The question ''what is a
proper time and place", is. in each particular case. a question of fact (Sec.
48) , ,

4. ApplfcanoQ. by the 'promisor to the promisee to appoint place.
When a pro~ is to be performed without application by the promisee,
and. no place, is fixed for the performance of it. it is the duty of tge
promisor to apply to the promisee to appoint a reasonable place for the
performance of ~e promise. and to perform it at such place (Sec. 49).

- EXample. A undertakes to deliver 1.000 quintals of jute to B on a
fixed day. .A must apply to B to appoint a reasonable place for the
purpose of receiving it. and must deliv«1rit to him at such place.
5. Performance in manner or at time prescribed or scuktioned by the

promfse,e. The performance of any promise may be made in any manner,
or at,any time which the promisee prescribes or sanctions (Sec. 50).

EXampl~s~ A and B are mutually indebted. They settle an
account by setting off one item against another. and B pays A the
~ce found to be due from him upon such settlement. This amounts
to payment by A and B. respe~tive1y. of the sums which they owed to
each other; ,

(~ A Owes~ 2.000. B accepts some of A's goods in redu(;tion of
the debt. The'delivery of the goods operates as a part payment.

(c) Adesttes B. who owes ~m-~. 100. to send him a promissOJY
note ifor Rs. 100 by post. 'I11edebt is discharged as soon'as soon as B
puts .into the post a letter containing the promissory note duly
m~toA .

RECI1>l{OCAI;.PROMISES
'Promises which form the consideration or part of the consideration

for each other are called "reciprocal promises" [Sec. 2 (lJJ. Where. for
example. A promises to do or not to do something in consideration of Bs
proD1ise ~ do or-not to do something. the promises are reciprocal.

Th~ ptomises have been classified by Lord Mansfield in Jones v.
~ley. 4 Doug. R59. as follows: . I

(1) Mutual and tnde~ Where each party must perform his
promise tndep~ently and irrespective of the fact whether the other
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partyhas performed. or Is willing to perform. his promise or 11ot;,the;'
promisesare mutual and Independent. ~ . --(

Example. In a contract of sale. B agrees to pay the price of goods
on 10th Instant. S promises to sup~ly the gQOdson 20th Instant. The
promisesare mutual and Independentt
(2) Conditional and dependent. Where the performance of the

promiseby one party depends on the prlo~ performance of the promise by
theotherparty, the promises are ,conditionaland dependent. \ "

Example. A promises to remove certain debris lying In front of
Bs house provided B supplies him with the cart: 'ij1e p~mi~s, In this
case,are conditional and dependent., A heed not perform 41s ptQmise
IfB fails to provtde him with the cart. .

(3) Mutualand concurrent. Where 'the promises of both the parties are
to be performed simultaneously. they are - SaJd to ~ mutua\ an.-d
concurrent.The example of such promises may be sale of ~oodsrfor cash.t - .'

Rulesleg~ perfonnance of reciprOCal pro~.
These are contained In Secs. 51 to 54 and 57 and, are reproduced

re~w: ' .

1. Stmulatenous perfonnmu::e ofrecfprocal proJ11.ises(Sec, 5f). When
a contract consists of reciprocal promises to be sImublneouoly
performed, the promisor need not perform his promise unless the
promiseeIs ready ready and willing to pe~orm his, reciprocal promise.

Example. A and B contract that A shall deliver certain goods to B
to be paid for by B on delivery', A need not deliver the goods. unless B is
ready and will1ng to pay for the goods on deliVery'. 8 need not pay for
the goods unless A 1&ready and will1r!gto del1v;erthem on payment. .

2. Order of perfonnance of reciprocal prom~es (Sec. 52). Wllere. the
orderin which reciprocal promiSes are to be pelformed is expressly fixed
bythe contract, they must be perf()I"Il1edIn that order; and where th~
orderis not expressly fixed by the contract, they must be performed In
that order-which the nature of the transaction requires.

Exmnples. (0) A and B contract that A shall build ~ house for B at a
fixedprice. A's promise tp build the house must be performed before B:§-'
promise to pay for It.

(b) A and B contract that A shall make ov~r his stock-in-trade to
B at a fixed price, and B promises to give~urity for the payment of
the money. A's promise need not be performed until security Is gwen,
for the natw'e of the transaction requlfes that A shall have security
beforehe delivers up his stock.
3. Effect of one party preventing-' anOther from 'perfC>Jmfngpromise

(Sec.53). When a contract contains 'reciprocal promises, It may happen
that one party to the contract prev~nts the other from performing 'hIs
promise. In such a case, the-contract becomes voidable at the. option or

. the party so prevented. Further, the party. so preyented ,Is entitled to
compensation from thepther party for any loss which he may'sustaln In.
consequence of the non-performance of the contract. .

. 1

Example. A and B contract that i} shall execute <;ertaJnwork for..4. -.
for Rs: 1,000. B Is ready and willing to execute the work accordingly
but A .prevents him from doing so. The ~"ntract Is vcildable at' the
option of B and lfhe elects to .-eselnd It, he Is t:ntltled to recover from A
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compensation for any loss which he has incurred hv its non.
performance. --- -

I

4. Effect of default as to promiSe tDbe performedftrst (Sec. 54) When
the nat"ure of reciprocal proIIJlses is such. that one of them cannot be
perfonned till the other party has perfonned his promise then If the
pther party fails to perfonn it. he cannot claim the performance of the
reciprocal promise from the first party. In such a e'ase, the other par\)
must make compensation to the first party'to the contract for any loss
which the first party may sustain by the non-performance bf the
contract. I

Examples. (A) A hires B's ship to take tn and convey, fromI
Calcutta to Mauritius. a cargo to be provided by A. B receivinga certain'
freight, for its conveyance. A does not provide any cargo for the ship.A
cannot /c1aim the perfonnance of B's promise. and must make
compensation tQ B for the loss which B sustains by the non.
perfonnance of the contract.

(p) A contractS.with B to execute certain builder's work fora fixed
price, B supplying the scaffolding and timber necessary for the work.B
refuses to furnish any scaffolding or timber ann the work cannot ge
ex~cuted. A need not. execute the work and B is bound to make

'compensation to A for any loss caused to him by the non-perfonnance
of thi contract. -'
5. Reciprocalpromise to do things legal and also other'things Ulega!

(See: 57). Refer to Chapter on -Legality of object".
TIME AS THE ESSEN9E OF'I1llM';ONTRACT

When we say that "time is the essent.'e of the contract", we mean that
the perfotmance of the prbmise by a party to the contract is essential
within the speJ:tfied period. in ot-der to entitle him to enforce
perfonnance from the other party. In other words, the expression "time
is of tlie essence of the contract" means that a breach of the condition as
to the time for perfonnance will entitle the innocent party to consider the
br,each as a repudiation of the contract [Hind Construction Contractorsv.
State of Maharashtra. AI.R. (1979) S.C. 720]. Whether. time is of the
essence of the contr~ ~13a mixed questign of law and fact [Municipal
Corpn. of Delhi v. JCJl!}a11.Nath ~hok Kumar. (1987) 4 sse 497].

Sec. 55 deals' ynth the question of "time as 'the essence of the contract"
and'provides thus.: -

(1) When time is of the essence. In a contract. in which time is of the
essence of the contract. if there is a failUre on the part of the promisor to
pe'rfonn his obligation within the fixed tUne. the contract (or so much of
it as remains unperformed)' becomes voidable at the option of the
pr~misee (Sec. 55, para 1). If. in such a case. the pr .>misee accepts
}J!-iformance of the promise after the ~ed time. he cannot claim
::vmpcnsation fot any loss oc,casioned by the non-perfonnance of the
promise at the agreed time. But if at the tirQe of accepting the delayed
perf('nnance he gives notice to, the promisor of his iptention to claim
compensation. he can do so (See, !;)5.para 3).

In commercial or mercan.t1le contracts which provide for
perfQrmance within a speciftec:!'time. time is ordinarily of the esSence of
the contract. This is so because businessmen want certainty.

Examp:es
.
. (a):ln a contract forithe pprchase of a chassis for a

d,ie~l truck to be supplied within, two months. tin:1ewas held to be of
, .' I

""'C'--=-
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theessence of the contract [Httkart Moior..sv. Attar Singh. AI.R. (1962)
J.&K.10]: .

(b) In a contract for the sale or purchase of goods the prices of
which fluctuate rapidly in the market, the time of delivery ~d
payment are considered to be of the essence of the contract [Mahabtr
Pershndv. Durga lJqtt, AI.R. (1961) s.c. 900].
2. When time is not of the essence. In a contract, in which time is not

ofthe essence of the contract, failure on the part of the promisor to
performhis obligation within the fIXed time does not make the contract
voidable,but the promisee is entitled to compen!>ation for any loss
occasionedto him by such failure (Sec. 55, para 2).

Intention to make time as the essence of the contract, if expressed in
writing,must be in--alanguage which is unambiguous and unmistakable.
Themere fact that a certain time is specified in a contract for the
performanceof a promise does not necessarily make time as the essence
ofthecontract. If the contract includes clauses providing for extension of
timeIn certain contingencies or for payment of fine or penalty for every
dayor week the work undertaken remains unfinished on the expiry of
timeprovided in the contract, such clauses are construed as rendering
ineffectivethe express provision relating to the time being of the essence
ofthe contract [Hind Construction Contractors v. State of MahaTflshtr51:
AI.R(1979)S.C. 720].

In cases o~her than commercial or mercantile contraCts, the
presumptionis that tltne is not of the essence of the contract.- /

Examples. (a) In a contract of sale of tnuriovable property time is
not of the essence unless it is shown that the intention of the parties
was that time should be the essence of the contract [Indtra Kaur v.
SheoLalKapoor. AI.R (1988) S.C. 1074].

(b)The time fiXedfor the performance of a contract was extended
twice and the object of the purchaser was also not a commercial
undertaking. Held. time 'was not ,-,I the essence of the contract'
[Devendrav. Sonubat. AI.R. (1971) Mys.217].

Subeequent notice

TImemay be made the essence of a contract by a subsequent notice.
Thesubsequent notice. specifYing time. ought to fix the longest time that
couldreasonably be required for the performance of acts which remain to
be done [Crawford v. Toogwood. 13 Ch. 153]. Any subsequent notice
makingtime ns the essence of the contract ought to fix a reasonably long
timerequinnf; the other party to perform his contract.

APPROPRIATION OF PAYMENTS
When a debtor owes several distinct debts to a creditor an"" makes 'a

payment insufficient to satisfy the whole indebtedness, a question
arises: To which debt should the payment be appropriated? Secs. 59 to
61Jaydown the following three rules in this regard :

1. Where the debtor intimates (Sec. 59). If the debtor expressly
intimates at the time of actual' payw,ent that the payment should lie
applIed towards the discharge of a particular debt. the creditor must do
so. If there Is no express intimation by the debtor. the law wtlliook to the
circumstances attending on the payxpe!lt for appropriation.
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, I
''There is an established maxim of law that, when money is paid.It~

to be applied according to the expressed will of the payer, not of!ht
receiver." (Lord Campbell in Croftv. Lumley, (1858) 5 E. & B. 64~].

Exa

~
les. (a) A owes B, among other debts, Rs. 1,000 upona

promisso

,

note which falls due on 1st Jun e. He owes B no otherdebt
of that ount. On IstJuneApaystoBRs.l,OOO. Thepaymentlsto
be appli to the discharge of the promissory' note.

(b)A~we: , among other debts, the sum ofRs. 567. Bwrltes loA
and dem payment of this sum. A sends to B Rs. 567. This
payment v 0 be applied tb the discharge of the debt of which B had
demand payment.
2. Where the debtor does riot intimate and the ctrcwnstances are not

indicative (Sec. 60). Where the _debtor does not expressly intimate or
where the circumsfances attending on the payment do not indicate any
intention, the creditor may apply it at his discretion to any lawful deb,
actually due and payable to him from the debtor. The creditor may also,
until he has declared appropriation to the debtor, alter the appropriatlon
(Simson v. Ingham. (1823) 2 B. & C. 65). He cannot, however, apply the
payment to a disputed or unlawful debt, but he may app1v, it to a debt
which is barred by the Law of Limitation.

On the question whether a part payment should be treated towards
principal or interest, the general principle, subject to any contract to the
contrary,~slthat the payment should ~t be applied to the interest and
after the interest is ful~ paid off, to the principal IRulla Devt v.
Raghunath Prasad, AI.R. (:(979) Pat. 115].

3. Where the debtor/does -not intimate and the creditor faUs to
apPTOprlJIte(Sec. 61). ~ere the debtor dC' at expressly intimate and
where the creditor fails to make any appro rlation, the payment shall be
applied in discharge of the debts in chro ological order, Le., in ,order of
time. If the debts are of equal standing, the payment shall be applied in
discharge of each proportionately.

Rule in Clayton's Case (1816) 1 Mer. 572. 1'hi&rule is applicable where
the parties have a current account, Le., a running account between them.
In such a case appropriation impliedly takes place in the order in which
the receipts and payments take place an~ are carried into the account. It
is the first item on the debit side of the- account that is discharged or
reduced by the first item on !he credit Side: the ap~ropriation is made by
the very act of setting the two items against each other. 111simple words,
it means that, unless there is a contrary intention, the items on the credit
of an account must be appropriated against the items on the debit !n order
of date.

To conclude: (1) The debtor has, at the time of.payment, the right vI
appropriating the payment; (2) in default of debtor, the creditor has the
option of election: and (3) in default of either, the law will allow
appropriation of debts in order of time.

ASSIGNMENf OF CONfRACTS

To 'assign' IPeans to 'transfer', Assignment of a contract means
trimsfer of contractual rights and liabili~es under the contract to a third
party with or without the concurrence of the other party ~ the,oontract,
It may take place by-
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1.Aetof the parties

Assignmentis said to take place by an act. of the parties when they
hemselves.make the assignment. .

Aslignment of contractual obligations. This is subject to theI

followingrules:
(I) Contmctual obligations involving personal skal Qv-abUlty cannot

reassigned(Sec. 40), e.g., a contractual obligation by an ope.ra singer to
singorby a mm actor to act in a mm or a contract to many or ,paint a
picture,cannot be assigned. '

(2)A promisor cannot assign his liabUities or obligations under a
rontract.Le., a promisee cannot be compelled by the promisor or a third
partytoacceptany person other than the promisor as the person liable to
himon the promise. The rule is based on sense and convenience. T,he
promiseein a contract is 'entitled to know to whom he is to look for the
satisfactionof his rights under the contract. For example. if D owes L Rs.
5,000and is owed the same sum by DI. D cannot ask L to recover the
amountfromDI unless L accepts the performance &om D I.

Example. D hired' a carriage from S at a yearly rent for five years.
Sunderlook to paftu the carriage every year and to keep it in repair. R
was the partner of S. but the contract was made with S alone. After
threeyears S retired from business. and D was informed that R would
paint and repair th.e carriage and receive payment. D refused to deal
with R and returned the carriage. Held. he was entitled to do so
lRobsonShropev. Drummond. (1831) 2 B. & Ad. 303).
limitations to the rule. (0 It is open to a party to have the contract

perfonned through the agency of a competent person provided the
contractdoes not expressly or implied contemplate performance only by
the.promisor. However. the original party remains liable for the proper.
perfonnanceof the obligations under the contract. For example. if A
undertakesto do SQmework for B which needs no special skill. B cailnot
complainif A gets the work done by an equally competent person.

(tQThe p'romisor may transfer his liability with the consent of the
promiseeand of the transferee. In such a case. novation takes place.
Notationis the substitution of a new contract for an existing one between
oneof the parties and a third party. the discharge of the old contract on
thesame terms being the consideration for the new one. It can take place
onlyby the tripartite agreement between the parties.

Assignment of contractual rights. This is subject to the following
roWs:

(1) The rights and benefits under a contract not involving personal
s1ct11may be assigned. subject to all equiti~s' between the original parties.
Thismeans that w~en sued by the aSsignee. y:te debtor can raise against, .

the assignee all de~esUnc1uding right of set-oft) that he could have
raised against the assignor at 'the time he received notice of the
assignment.

Examples. (a) D owes Rs. 500 to C. C. the creditOr. can transfer his
r1~t to Tto recover the amount &om D. If D has alreadY paid Rs. 200
to C. T will be bourid by this payment and shall be entitled to recover
only Rs. 300 .fro,mD. .

(b) A bought certain goods from B for Rs. 1.000. The goods were .

defective and B therefore promptly offered to return the goods. R



,,-
GENERALPRlNCIPLES OF LAW OF CONIRACJ!c

refused to take the goodstiack arid assigned the debt of Rs. 1,000toc
C sued A forRs. 1,000. A can set up as a defenceagainst C th~defeclll1
character of the goods.
(2) An actionable claim can always pe assigned but the assignment to

be complete and effectual must be effected by an instrument in wrtting,
Notice of such assignment must also be given to the debtor. An &.ctlonabk
claim is defined in Sec. 3 of the Transfer of Property Act, 1882, cW'a
claim tQ any debt (except a secured debt) or to any beneficial I..terest ...,

whether such claim or beneficial interest be existent, accruing,
conditional or contingent." Thus a money debt, shares in a comI=any,and
a right of action arising out of a contract, are all actionable claims.
2. Operation of law

Assignment by operation of law takes place by intervention of law,
This takes place in the folls>wing4wo-eases :

(a) Death. Upon the death of a party to a contract his rights and
liabil1ties under the contract (except in the case of contracts requiring
personal skill o!, services) devolve upon - his heirs and legal
representatives. '

-{b}lns...olvency. In case of insolvency of a person, his rights and
liabilities incurred previous to adjudication pass to the Official Receiver
or Assignee, as t1te.case may be.

SUMMARY

The parties to a contract must either perform or offer to perform their
respective promises.

Attempted performance or tender. Attempted performance or tender Is an
offer of performance by the promisor in accordance with the terms of the contract
If the promisee does not accept performa"'lce, tbe promisor is not responsible for
non-performance, nor does he thereby lose his rights under the contract. Thus a
tender is equivalent to actual ~rformance. The tender, in order to have this
effect, must be unconditional, of the whole quantity contracted for, at the proper
time. place and in the manner specified: and, where these are not specified, it must
be made in a reasonable manner.

Reciprocal promise.. Promises which form the considera~on or part of the
consideration for each other are called 'reciprocal promises',

Rules regarding performance of reCiprocal promises.!. When reciprocal
promises have to be simultaneously performed the promisor is not bound to
perfonn, unless the promisee is ready and will1ng to penonn his promise. 2. The
rec1plOcal promises must be performed in the orcfer llic:ed by the' contract. 3. Where
the nature of reciprocal promises issuch that one cannot be pc::rformed unless the
other party performs his promise in the first place, then if the latter falls to
perform he cannot claim performance from the other, but must make
compensation to the first party for"ms loss.

By whom must contract be performed. 1. By promisor himself if that was the
intention of the parties, i.e. , where personal consideration is the Toundation of the
contract.

2,By agent-where personal consideration is not the foundation of the
contract.

3.By legal representatives -in case of death of the promisor.

4. ByJofnt promisors -when two or more persons/have made a joint promise,
then unless a contrary intention appears from the contract, all such persons must
jointly fulfil the promise. If any of them dies, his legal representative must,
jointly with the surviving fromisors, fulfil the j>romise. If all the promisors die,
the legal representatfw:s 0 all of them must fulfil the promise jointly.

Who can demand performance? It is only the promisee, and in,case of his
death, his legal representatives, who can demana perIonJ¥U1ce.

When a person has made a promise to severaJ. persons, then, unless acontraJy
intention appears from the contract, the right to claim performance rests with.all
of them. When one of the promisees dies, it restS willi his legal representatives

108
A
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~1nt1ywith the survMng promisees. When all the promisees die, it rests with
ihelrlegalrepresentatives jointly.

Timeand place of performance. TIme and place of performance of a contract
aremattersto be determined by agreement between the parties themselves. Where
notime for performance is specified, the promisor must perform th,e promiSt
withina reasonable time. If no time and place is fixed for ilie performance of the
promise,the Jromisor must apply. to the promisee to fix the day and time/for
~nonnance.. I '

Timeu theeuenceof contract. TImefor the performance of a contract may
befixedIn the contract'itself. In that, ca~ the contract must be performed within
thattimewhen time is of th'e essence of the contract. The genefal rule is that in
cornrnerctalcontracts time is of the essence of contract. In other contracts
stipulationsas to time are, in the absence of an express or implied evidence to the
contraIy,presumed not to be of the essence of !:hecontract.

Appropriation of paytnent.. The debtor has, at the time of payment, right of
choiceof~propriating the payment; in default of the debtor, the ci-editor has the
rightto appropriate; In default of either, the law will allow appropriation of debts
Inorder of time.

Rule in Clayton's Case. Where the parties have a current account between
them,appropriation impliedly takes plaCe in the order in which the receipts and
payments take p~~d are entered in the account. The first item on tlie debit
sideof the account is discharged or reduced by the first item on the credit side.

Aulgnment of contract. I Assignment of a contract means transfer ot
contractual rights and liabilities 'under the contract to a third party. It may take
placeby-

1. Actof the parties. 1'1;1isis subject to the following rules: .

(1) Contracts involving personal skill or ability or oth~r personal
qualifications cannot i>e assignoo.

(2) A promisor donot assign his liabilities 'br obligations .under a contract.
(3) The rights aD<~benefits under a contract may be assigned if.the obligation

under the contract is not of a personal nature.

(4) An actionable claim can always be assigned but the as~ignment to be
completeand effectual must be effected by an instrument in writtng; "Notice of such
assignment must also be given to the debtor.

2. Operation of law. This takes place in case of death or insolvency of a party
to the contract.

TEST QUESTIONS
I. What do you understand by performance Iof a contract ?
2. What are the rules of law relating to time and place of performance of a

~~? . \ \
~'

3. When is time deemed to be th~ essence of a contract in the performance of
thecontract and with what consequences?

4. Give with illustrations the provisions of the Indian Contract Act relating
to the performam:e of reciprocal promises. -

5. What are the essential requisites of a valid tender of performance? What
Isthe effectof refusal by the promisee to accept <brrect tender of goods and money?

6. Under what circumstances need a contract not be performed ?
7. State the rules relating to appropriation of payments Jl1<ldelbya debtor to

his creditor. .'
8. What do you meaq by assignment of con~ts? \Vhat conditions should be

fulfillc;dfor assignment of contracts? What is assfgnment by operation .oflaw ?
9. Discuss the law relating to the riJ!hts dud liabilitie~ of joint promisors- in a

congact Also explain the devolutiQ.Oofjoint liabilities.,
10. Write short note on (~)Assignment of contract (2)>nm( as the essence of

the contract. (3) rerfo~ce of coptract~
) PRACTICALPRpBLEMa

Attempt the foDowing Pf'Oblems, IlvIDg reuona :
I. A.Band Cjointly p~mise to pay DRs. 3,000. A and Bare untra&able. Can

Dcompel C to pay him in full ?
(Hint: Yes (Sec. 43, para I)).. .
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2. A makes a promise to three joint pronnsees X, y, and Z. X and Y dieberm
the promtsels perfonned. Who can demand perfonnance o( the promise?

[Hint:,Legal representatives of X and Y jointly with Z (Sec. 45)].
3. A,/B and C jointly promise to pay D a sum of Rs. 6,000.
(q 9an D compel any of the three parties A, Band C to pay him Rs. 6,OOO?
(~ P is compelled to pay the whole of the amount to D. Can he recover an~

from Aland B wnen (0 both A and B were solvent, (iI3A (and not B) is insolvent art
pays

.

!50 paise in a rupee to his creditors, (UOA is not in a position to pay an~
fHint: (0) Yes. (~Ccan recover (0 Rs. 2,000 each &om A and B, (lI)Rs. l,OOOfnm
I A and Rs. 2,500 (half ofRs. 5,000) &om B, (ill)Rs. 3,000 from B (See.43~
4. A servant is employed for one year on a mQnthly salary of Rs. 800, the

Whole salary to be paid at the end of the year. The servant wrongfully leavesthe
Service after six months. Is he entitled to any salary ?

[Hint: No (Sec. 39)).
5. A owes B two sums,one for Rs. 1.000 which is barred by limitation ana

another for Rs. 1,500 which is not barred. A pays B Rs. 500 on account generally,
Later B sues for Rs. 1,500. A pleads (0 as to Rs. 1,000 that it was time-barred ; am~
~ to Rs. 1,500 a part payment of Rs. 500.

Examine these contentions I

[Hint: Both the contentions of A are wrong (Sec. 60). B can appropriate t!I
payment ofRs. 500 towaids the finlt debt and A is bound to pay Rs. 1,500

i which is not yet barred bylimitationJ.
6. A borrows Rs. 3,000 &om B, C ancJD.When the debt becomes due, A tendentt

to B who accepts it. Is Adischarged by the payment.
[Hint: Yes, unless a contraIy intention appears &om the contract (Sec. 45)].
7. A enters into a contract with B to build a house for C. A builds the house

according to specifications. B tenders payment. A refuses to accept the money,
claiming that it is insufficient because the job was more diffi::ult than he had
anticipated. What effect has the tender on Bs obligation?

[Hints: B is released from the liabilities for interesf on the amqunt and forthe
costs of any suit brought against him by A to recover ,the. amount).

8. X lentto Y three suins of Rs. 100, 'Rs. 200 and Rs. 500. Y sent a sum ofR\
100 asking X to appropriate this money towards t~'e third debt of Rs. 500. Xwants
to appropriate this money ,to the first loan. Can he do so ?

[Hint: No (Sec. 59)f. /

9. A and B enter into a contract that A shall do some work for B for Rs. 500. A11
ready and willing to do the work, but B prevents him &om doing so. AdviseA

[Hint: Th<:contract1s voidable at the option of A (Sec. 53)).
10. A prvmiSCi\Sto 'sell and deliver O

.

n the 5th of January a lorry to B. The
parties have stipulated that time should.be the essence of the con~t. A deliven
the lorry only on the 5th of February. Explain what are the rii!hts Of B against A In
thiS case. Suppose B desires to accept the belated delivery ana also to claim
compen~ation 100jloss occasioned ,by the non-perionnance 01 me ~l"Qnuse at tn~
time agreed. Advise B as to whether hf can achieve these ~ objecttves~ I

[ffint: B can repudiate the contract (Sec. 55, para 1). In the lattek- case, B may
ac~p( the delivery and also clahp compensation if he; gives notice 01
his mtention ~ do, sO(~,J55, para 53)].

11. A owes money-to B under a contract. It is agreed between A, B and C that B
shall.henceforth accepC\ C as his debto~ instead of A Can B claim payment from C?

(Hint: Yes ~Sec. 62)). .
12. A, a singer, entl::rs into ~_tract wi~ B, the nianager of ~theatre, to sing

in his theatre two nii!hts in ~\week during the next two months and B-agreesto

hf!.~er at the rate 01Rs. 100 foJ.'each -night. On the sixth night A wilfully absentsIf. With the ass~nt of B{A sings on the sev:enth night. But on the fono~
day, B puts an end to the contracC\ Can A !=laimdamages for brea~ of contract?
Advise A ' . \

(Hint:. Qn the, sixth night wbenjA w1lfU,llyabsents herself &om the theatre, BIs
'. at libertY to put an end.etd'the cqnl:}"aCt..IfA sings on the seventh ~t

with the fdnsent' of B. B has' Jdghified his acquiescence in the;
contlnuancp\bf the contJj.ct and c;:annot now put an Clnd to it. He Is

, entitled to
.

c!om~tlon for the ~ sustaIneq by hfmbecause ofA's
. failure to ~~ on the sixth rUght. I B puts an end tnthcteontracl, Acan
. claim ~ for breach of con t (Sec. 39)).
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Discharge of Contract
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Dlscnarge of contract means ~ermInaUon of the contractual

relationshIp betWeen the parties. A contract Is said to be dIscharged
whr:nIt ceases to operate, I.e., when the rights and obligatiOns created by
Itcometo an end. In some cases, other rights and obUgatIons may arise
as ~ result of discharge of contract, but they are altogether Independent of
the'original contract.

A contract may be dIscharged-
1. By performance.
2. By agreement or consent.
3. By lmpossIbll1ty.
4. By lapse of time.
5. By operation of law.
6. By breach of contract. .

The ~ous modes of discharge of a contract (sl}own fu.a chart on the
nextpage)are discussed below.

1. DISCHARGE BY PERFORMANCE!
Performance means the doing of that whIch Is re.Quired by a contract.

Discharge by performance takes place when the partIes to the conttact
fulfiltheir obUgations ar1$Ing under the contract withIn the time and In
themanner prescribed. In such a case. the parties are discharged and the
lcontract comes to an end. ,But If only one party performs the promise. he
alone Is dIscharged. Such a party gets a right of action against the other
partywhoIs guilty of brea~h. .

- Performance of a contract Is the most usual mode of its discharge. It
maybe (1) actual perfonn~ce. or (2) attempted performance.

{l) Actual p'erformance. When both the partIes perform 'their'
prorluses. the contract Is dIscharged. Performance should be complete.
precise and' accordIng to the terms of the agreement. - .Most of tile
contracts are discharged by performance tn this maphet. '.

(2) Att.empted~erformance t or tender. Tender Is not actual
performance bpt ~s only an offer /tDperform the obligation under the
contract. Where the promisor offers to perf°rD.! his -obligation. but the
promisee refuses to IJccept the performance, tender is equivalent to actUal
performance, except In case of tender.of money. The-,effect of fi v8IId
tender Is that the ,C()~tract is ~ to have 'been performed by tfte
tenderer. 'qte tenClEerl is dIscharged' from-th<: J"esponsIbll1ty for noh; I
penormance of the/con,tract wIt40ut in anY\)'aY?PfeJudicing his right;s, \
whiCh-accrueto hpn against the promisee..' I. .

.2. DISCHARGE- ~ AGRE~ OR ~SENTI o'

As it ~ the agreement of the parties whicllbInds\them, sQ by theIr.-
further agreement

.

or to

.

nsent the contract may be terminat ~Th.e rule of\
law In this regard 111as. follows: Eadem mddo quo quid ons~ttuttur,
eodem modo~, Lf:.,a thing IrulYbe destroyed In the e manner

.--.--



B:I pJrn1,Q.1lr'"

1; Actual

2. Attemptea

By agreement
Ol"consent

1. By express
consent

2., By Implied
consent '.

(q NovatiQ

(ij Rescission

(q Alteration

(4 Remission

(~ Waiver

- (JJ Merger

I
!JI. ~use

(4 qestroction of subject-matter
(ij Non-existence 0' a state of things
(q Death or incapacity for personal

services
{4 C1$lge of law
(~ Outbreak of war

Discharge ,of Contract
,I

"I
B!J. fmpossibUIty
OJP*!rJo~

Kn°Wll to the parties1.

2. Unknown to the parties

Supervening impossibility3.

Not on e~ue
(q Difficulty of performance
(ij Commercial impossibility
(q Failure of a third party
(4 Strikes, lock-outs and civil

disturbances
(P.) Fa1lure of one of the objects

I
By IiJpse
oj time

I
By operation oj

law

~
By brench !>Jcontract

1'.
Actual

At the time of the
performance
During the perfor-
mance

AnticiPatlry
By an act of the pronU-
sor making perform-
ance impossible, I.e.,
implied repudiation
By renunciation of the
obligation. L.e.. expres-.
~p~df_tl~~

I:

2.

2.

-....N

~t'"

~
~
0.."

~
0.."
8

~

1. Death

2. Merger

3. Insolvency

4. Unauthortsed al-
teration of terms
of contract

5.
RiJilitsand l1a-b itles vesting in
the same person



D/Sl1JARGE OF OON1RACf 113

Inwhichit is constituted.- This means a contractual obl1gation may be
dischargedby agreement which may be express or implied. ' -

Example. A sells a car to B 'on approval'~t1!. the condition that it
should be returned 'Vithin seven days if it is -found wanting in
efficientfunctioning. Ip may return the car within seven days if it is
foundwanting. qonsent to return the car is giveri to B at the time of
the formation of the contract. -
Thevarious cases of discharge of a contract by mutual agreement ar~

dealtwith10Sees. 62 and 63 ~d are discussed below: .
(u)Novation(S;c. 62). Novation takes place when (I)a new contract i~

substitutedfor an existing one betwe~n the same parties. or (to a contract
betweentwo parties is rescinded in consideration of a new contract being
enteredInto on the same terms between pne of the parties and a third
party.Acommon instance is where a creditor at the request of the d_eb,tor
agreesto take anoU.er person as his debtor in' place of the original
debtor.The consideration for the new contract is the dischargt" of.the old
contract. It is essential for the principle of novation to appl) ;Wat there
mustbe the mutual or tripartite conse.i1.tof all the parties c'oncemed.

Examples. (0) A owes money to B under a contract. It is agreed
betweenA. Band C that B shall ,henceforth accept C as his debtor.
InsteadofA The old debt of A to B is at an end. and a new debt from C
'to B has been contracted.

(b)A owes B Rs. 10.000. He enters into/an agreement with Band
givesB ~ mortgage of his (A's) estate for Rs. 5.000 in plabe (if the debt of
Rs. 10.000. This is a neweentract which extinguishes the pld one.
Novation should take place bejiJre elq;!iry of the time' oj the

performanceoj the original contract. If it Qoe$-not. there would be a
breachof the cqntract. If a new contract is sJ.lbs~quently substituted for
the existing contract. it would only be to adjust the remedial rights
arisingout of the breach of the old contract. If for any reason the n~w
contract cannot be enforced. the parties can fall back upon the old
contract. I

Example. An existing J9.ortgage was discharged by the
substitution of a new agreement Of mortgage: The new agreement was
not enforceable for want of regfstration. Hlfl.d. the parties could faU
back upon the original mortgage [Shanker Lal Dcmwdar v. A.'Ajaipal.
A.I.R (1946)Nag. 260J. ., I

(b)Rescission (Sec. 62). Rescission of a contFact takes phice when all- ,
orsomeof the terms of the coni11lqtare cancelled. It may occur-

(0 by mutual consent of the parties. or ,
(to where one party fails in the performance of his obligat)on. In

such a case. the other party may rescinJthe. C'onttact Without prejudice'tu
his right to claim compensation for the breach of contract.

Examples. (0) A promises to supply ce~n goods to B six months
after date. By that time. the goods go out of fashi~n. A and B OJay
rescind the contract.

(b)A and B enter into a contrac~ that A shall d«11lVer:~ertaingolds.
to B by the 15th of this month and that B,shall pa~ th~ price on tJlt.e
first of the I:1extmonth. A does not supply the g~s. B tp,ay rc:~>cind
the contract. and need not pay the price.

EML-I-8
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/ ,
(c)A induces B to enter in10 a contra,ct by fraud. In mis case tht

contract is voidable at the. option of B. He may rescind the contract.
Rescission may be total or partial. Total rescission is the discha{gt

of the entire contract; partial rescission is the variation of the original
contract by (a) rescinding some of the terms of the contract, or Ib)
substituting new terms for the ones which are rescinded, or (c) adding n~
terms without rescinding any of the terms of the original contract.
\ Mode of communicating or 'revoking rescission. The rescission ofa
voidable contract may be communicated or revoked in the same manner.
and'subJect to t~ same rules: ~ apply to the communication, or
revocation, of a proposal (Sec. 66) The party rescinding a voidablt
contract shall, if he has received any benefit thereunder from another
party to such contract, ~fltore such benefit, so far as may be, to the person
from whom it was received (Sec. 64)

(q Alteration (Sec. 62). Alt~ratibn of a-contract may take place when
one or more of the terms of the contract is/are altered by the mutual
con~ent of the partI~EJto the contract. In sucp a case, the old contract Is
dtst:har.ged.

Example. A enters into a contract with B for the supply of 100
bales of cotton at his godown No.1 by the first of the next month. A

. and B may alter the terms of the contract by mutual consent.
(d) 'Rem1s~¥>n (Sec. 63). Remission means acceptance of a lesser

fulftlm~ ofthe promise made, e.g., acceptance of a lesser sum than what
. / w~ contracted for, in di~charge of the whole of the debt. It is not

. riecessaty th;at there must"be some consideration for the remission ofthe
ptut of the debt (Hart Chand Madan Gopal v. Statel.of Pu.r!fab,AI.R (1973)
S;C. 381]. Sec. 63 allows the promisee to dispense with or remit the
.J*rf9rmance of the pr!)mise by the promisor, or to extend tht time for
perlormance or to accept any other satisfaction instead of performance.I I

Example. A owes B Rs. 5,000. A pays to Band B accepts. in
satisfaction of the whole debt, Rs. 2,000 paid at the time and place ai
which Rs. 5,000 were payable. The whole debt is discharged. .
(e) W-aiver. Waiver ~s place 'Yhen tlIle parties to a cor. tract agree

th.at they shall no longer be bound by the contract. This amounts to a
mutual abandonment of rights by the parties to the contract.
iConsiderntior. is not necessary for waiver.

(JJ Merger. Merger takes plaCewhen an inferior right accruing to a
party under a contract merges into a superior right accruing to the same
party under the same or ,$Orneother contract. .

~xample. P holds a property under a lease. He later buys the
property. His rnmts as a lessee merge into his rights as an owner.

3. DISCHARGE BY IMPOSSIBIU1Y OF PERFORMANCE
If an agreement contains an undertaking to perform an impossibil.

itY, it is void ab tnttin. Thi9 rule is based on the following maxims:
(I) leh~~on cogit ad tmposstbUta. Le.. the law does not recognise what

is irnposstlfle ; dnd
(2) imposstbUtum nulla obligato est. Le.. what 18impossible does not

C'reate:,an obligation.
Accordmg to Sec. 56, impossibility of performance may fall into

either of the following categories:

-
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1. Impossibility existing at the time oj agreement. The first
paragraphof Sec. 56 lays down that "an agreement to do an act
Impossiblein itself is void." This is known as pre-contractual or initial
impossibility.The fact of impossibility may be-

W known to the parties. This is known as absolute impossibility. In
caseof absolute impossibility. the agreement is void ab initio. For
example.when A agrees with B to discov~r treasure by magic. or
undertakesto put life into the dead wife of B. the agreement is void.

(iOunknown to the parties. Where at the time of making the contract
boththe parties are ignorant of the impossibility. as in the case of
destructionof subject-matter to the ignorance of both the parties. the
contractis void on the ground of mutual mistake. If. however. the
promisoralone knows of the impossibility of performance at the time of
makingthe contract. he shall have to compensate the promisee for any
losswhichsuch promisee sustains through the non-performance of the
promise(See,56. para 3).

Examples. (a) A sold to B certain goods supposed to be on a
voyage.The goods had ceased to exist due to the perils of the sea.
Held,the contract was void [CoutU/ierv. Hastie, (1856) 5 H.L.C. 673].

(b)A contracts to many B. being already married to C. and being
forbidden by the law to which he is subject to practise polygamy. A
must make compensation to B for the loss caused to her by the non-
performance of his promise.
2. Impossibility arising subsequent to the Jormation oj contract.

Impossibilitywhich arises subsequent to the formation of a contract
(whichcould be performed at the time when the contract was entered
intolis called post-contractual or supervening impossibility. In such a
case, the contract becomes void when the act becomes impossible or
unlawful[Sec. 56. para 2]. Impossibility of performance of a contract. as
a generalrule. is no excuse for the non -performance of the contract; but
wherethis impossibility is caused by the circumstances beyond the
controloj the parties. the parties are discharged from further
performanceof the obligation under the contract.
Discharge by supervening ~mpossibiUty

A contract is discharged by supervising impossibility in the
followingcases:

1. Destruction oj subject-matter qf contract. When the subject-
matter of a contract, subsequent to its formation. is destroyed without
anyfault of the parties to the contract.. the contract is discharged.

Examples. (a) C let a music hall to T for a series of concerts for
certain days. The hall was accidentally burnt down before the date of
the first concert. Held. the contract was void [Taylor v. Caldwell.
(1863)3 B. & S. 826].

(b) A contracted to sell a specified quantity of potatoes to be
grown on his farms. The crop largely failed. Held, the contract was
discharged [HoweUv. Coupland. (1876) g.B.D. 258).

(c)A sold to B a cargo of cotton seed to be shipped by a particular
ship. Before the time for shipping arrived. the ship was damaged by
stranding so as to tender the loading of the cargo impossible
according to the contract, Held, the contract was discharged [Nickoll
& Knightv. Ashton. Edridge & Co. (1901) 2 K. B. 126].

~
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2; Non-existence or non-occurrence oj a particular state oj thirJ.

~mJ.tlmes-, a contract is entered into between two parties on the basi!~
a continued existence or occur;rence of a particular state of things. If the
is any change in the state/of, thing~ which fonned the basis of tb~
contract, or if t)1e state of things which ought tq have occurred does no~occur, the contract is discharged. \,

Examples. (a) A and B contr~ct to manY each other. Before tb
lime fixed for the marriage, A goeS !flad. The contract becomes VOid.e

(b) H hired a flat from K for June 26 and 27, 1902 for witneSSing
coronation processiQJ1 of King Edward VII. K knew of Hs pUrpo~ '

though the contract contained no reference to this. The coronation!
procession was cancelled due to the illness of the King. Held, Ii was

Iexcused from payihg the rent for the flat on the ground that existence
01 the prqcessi,on was !the basis of the corltract. Its cancellation
discharged\the contract [KreUv.Henry. (1Q03)\2 KB. 740).

~is kind, of ifatiure of the object of a contract is often called'
. 7frusvation pHhe contract". ,/

, 3. Death or incapacityJorpersonal service. IWhere t.qeperfonnanceof
it contract dependson the personal skUI or q1,1aliflcation of a party, the
~ontract is discharged onth~ illness or incapacity or death of that party.The man's life is an implied conditlon of the contract.

Exqmples. (a) An artist undertook to perfonn at a concert for~
certainprico. Bt:fore.she could do so. she was taken seriously Ill.
Held, she Was discharged due to illness [Robinson v. Davison, (1871)'L.R'i6Ex. 269].

(b) A contracts to act at a ~atre for six months in consideration
ora sum paid in advance by B. On several occasIons, A is too ill to act.

'The contract to act, on those occasions becomes void.

:i. Change ,oJ law or stepping in oj a person with statutory authority.
\Yhen, subsequeht to the fonnatlon of a co~qct. change of law takes
Blace, or t~e GOVernment takes some power under some Ordinance or
fuJecial Act. as' for example. the Defence of India Act. so that the

. phform~nce pf the contract becomes impossible. the contract isdischas:ged.

, ~amples. (a) D leased some land to B and .agreed to erect a
buil9'ing on the adjoining land. The adjoining land. after some time,

was acquired under statutory powers by a Iailway company whiChfIbuilt a raU
,

way station on it. Held, D was excused from perform;mce 0
I

the contract [BaQyv. De Cresp7gr,ty,(1869) L.R 4 Q.J!J.ISO].
(b) D entei-s..p)to a contract with P on 1st Mar'ch for the supply of I

certain imported goods in the month of September of the same year.
,Il,YJune by an Act of Parliament. the import of such goods is banned.
The contract is discharged.

1(9A agreed to transport goods of B from place X to place y.

Subsequent to the formation of the con~ct, the trucks of A we~requisftioned by the Goverryment under a statutory power. Held. th
)

contract w!lSdischarged [NoorBuxv. Kalyan, AI.R (1945) Nag. 127. e
(d) A sold to B 3.speciflc parcelofwheat in a warehouse. Before tht

dC1liverywas given. the ~heat was requisitioneg/by the Governm~~T1under statutory pOwer. Held. the contract was discharged [Ship
Andersa1 & Co.. f4!. (1915) 3 KB. ()76]. '

vJSC1IARGEOF OONIRACf , .

(JUtbreak oj wqr. A contract e!ltered into Witl1..an alien enemy
5'g' war is unlawful and therefore impossible of performance.

duri~acts entered into before the outbreak of war are suspended duringCon ar and may be revived after the war is over. .
tbeV' .

Example. A contracts to take in car~ for B at a foreign port. ,A's
Government afterwards declares war against the country in which
the port is situated. Th~ contract becomes void when war is declared.

tsnpoesfbDityof perforrn."c'e Dot urezcuse
"Impossibility of performance is, as a rule. not an excuse for non-

rformance." observed Scrutton. L.J. in Ralli-Bros. v. ,Compania
~vtera. etc.. (1920) 2 KB. 287. Ordinarily when a person undertakes to
~~something. he must do it unless its performance becomes absolutely"
IIDpossibledue to any of the circumstances aIt:eady discussed.

In the following cases. a contract is npt discharged on the ground. of
supeIVening impossibility :

1. D!tficulty oJperJormanc~. ~contracUs not discharged by'the mere
fact that it has become more difpcult ofl>erformance due to some
uncontemplated events or delays.

Examples. (a) A sold a certain quantity of FiQland timber to B to
be supplied between July and,September. Before any timber was
supplied, war broke out in the month of August and transport was
dlsorganlsed so that. A could not bring any timber ftom Ftitland:.
Held, the difficulty in"getting the timber from Finland did not
discharge A from performance [Blackburn Bobbtn Co. v. Allen &~SoT1S,
(1918)1 KB. 540). .

(b) A agreed to sell to B 300 tons of Sudan grpundnuts c.i:f.'
Haniburg~ The usual and normaliroute at the date of~e contract was
vta Suez Canal. Shipment was to be in November/December. 1956.
but on November 2. 1956 the canal was closed to ~c and it was not.
reopened until the following April. A refused to 1;hfp the goods via the
Cape of Good Hope on the plea that the contract had been frustrated by
reason of the closing of the Suez mute. Held. the contracf'wasnot .
frustrated as A could have transported the goods vta the Cape of Goctl
Hope [Tsaktroglou & Co. Ud. v.-Noblee Thorl C.m.b.H.. (1962) AC.93].
2. Commerctal tmpossibility. A contract is not discharged merely

because expectation of higher profits is not realised. or the necessary ~w

~terial is avail~ble at a higher price because of the outbreak of war. or
ere is a sudden depredation of c~ncy. "

Example. A promised to send certain goods frorti Bombay to
Antwerp in September. Before the goods were sent, w~ b~ke out and
there was a sharp increase in shipping rates. Held, the contract was
not discharged [Karl Ettlinger v. Chagandas & Co.. (1915) 20 I.L.R.
Born. 30].
3. ImpossibUity due to JaUure oj a third per~on. Where a contract

~Id not be performed bP.c::.useof the default by a third person on whose
ork the promisor relied. it is not discharged.

Examples. (a) A. a wholesaler. entered into a contract with B for
the sale of a certain type of cloth to be produced by C. a manufacturer
of that cloth. C did not manufacture that cloth. Held, A was liable to B
for damages [HamandraiFul{:handv.Pragdas, AI.R (1923) P.C.54).
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(b) A agreed to sell to B a specified quantity of cotton goods to be
manufactured by a particular mill. B agreed to take delivery as <tl1d
when goods might be received from the mtlt. A time was nameQ !i
the completion of the delive~. A could not fuIfil his agreement as ~t
mm failed to produce thfgoods. lfeld. B was entitled to recovee
:latnages from A [Ganga sdran v. Ram Charon, AI.R (195~) S.C. 95]. t
4. Strikes. lock-outs and civUdisturbances. Events such as these do

not discharge a contract unless the parties have. specifically agree~ in thisre~ard at the time of formation of the contract.I '

Examples. (a) The unloading of a ship was delayed beyond the
date agreed With the shipowners owmg to a strtke of dock workers
Held. the shipownem were entitled to damages. the impossibility of
performancebeing no excuse [Budgetv. Binnington. (1891) 1 g.B. 35],

(b) A agreed to supply to B certain goods to be proctire5ifrOI11
Algeria. The\goods could not be produced due to riots and cMI
disturbances in tbat cuuntry. Held, there was no excuse for non-
performance 6f the contract [Jacobs'v. Credit Lyonnais; (1814) 12g.B.D. 589J.

5. FaUure of ~e of the objects. When a contract is enterea mto for
several objects. the failure of one of them does not cUscharge the contract.

Example. HB agreed to let out a boat to H (a) for Viewinga naval
reViewGn the ~casion of the coronation of Edward VII. and (b) to sail
round the fleet. OWIng to the King's illness the naval reView was
abandoned but the fleet was assembled. The boat. therefore. could be
used to sail round the fleet. Held. the contract was not discharged
{Heme 8(;LySteamboat Co. v. H~ (1903) 2 KB.683J.

Effects of sUpervenlDg impossJbDity

'.1. When: the performance of a contract becomes impossible or
unlawful subsequent to its formation. the contract becomes void (Sec. 56,
~ra~. ,

f Where °Jileperson has promised to do something which he kneW,
or, with reaso~able diligence. might have known. and which the
promisee did not know to be impossible or unlawful. the. promisor must
m~e compensation to th,e promisee for at;ly loss which the prom1&ee
sus~s though the non-performance of the promise (Sec. 56. para, S).

3. Where anragI;eement IS discovered to be void. or when a contract I
becomes void. any person who has received any advantage under such
agr~ement or contl"act is bound to restore it. or to make compensation for
t. to~he person from whom he received it (Sec. 65).

Example. A~ys B'Rs. 1.000 in consideration of Bs promise to
many C. A's daughter. C is dead at the t!me of the promise. The
agreement is mid. but B must repay A Rs. 1.000.

DoCtrhle of frustration f
In England the doctnne of frustration is the parallel concept 0t

"superveqing impossibility". It comes into play when .the common objte~S
of a contract can no longer be achieved or when the contract. after 1 d
made. becomes i,Inpossible of ped'ormance due to circumstances beyo~the control or cont~mplation of the parties. It is

.
really an aspect ort!tltty

of the .law,ofd1sch~ of contract by reasol).of supervening impossi eor llIegality of the aCt'agreed to be dOne and hence comes within th

... ...
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urvte'Wof Sec. 56.JBoothaltga Agencies v. U.T.C. Porlaswam;. A.ut
b9(9) S.C. nO).

In satyabrata Ghosev. Mugneeram. AI.R. (1954) S.C.~. the'Supreme
court observed in this regard: \

"Although various theories have been propounded by the Judges
and jurists in England regarding the juridical basis of the doctrine of
fnisttatiori. yet the essential idea upon which the doctrine is based is
that of impossibility of performance of the contract; in fact
tntposstbility and frustrdtion are often used as interchangeable
expressions."

4. DISCHARGE BYLAPSEOF TIME,
The Limitation Act. 1963 lays down that a contract ShOt4d be

performed within a specified period. called perioq of limitation. I~ it is
not performed, and if no action is taken by the promisee withim. the
period of limitation. he is deprived of his ramedy at law. In other words.
we may say that the contract is ~erminated. For example, the price of
goods sold without any stipulation as ~o credit should b~ paid within
three years of the delivery of the goods. Wherr. goods are sold on'lcredit to
be paid for after t~ expiry of a fIXedperiod of credit. the price should be-
paid within three y~ of the expiIy of period of creait. If thepI)Ce;isnot
paid and creditor does not file a &uit;lgainst the buyerfor the- reeov-ery of
price within three years, the\ debt. becomes time-barred and hence
irrecoverable.

5. DISCHARGE BYOPERATIONot lAW
P.''contract may be discharged independently of the wishes bf the

'parties. Le.. by operation of law. This includes dischargeL~ -
(a) By death. In contracts involving personal skpI or a.bility. the

contract is terminated on death of the promisor. In other contracts. the
rights and liabilities of a deceased person pass pn to the ,legal
representatives of the deceased person. .' .

(b) By merger. This has already been explained in the prc{viOt:r.r-
Chapter.' ,.

(c) By insolvency. When a person is
.

- a~djudged iI}solvent. he ~s
discharged from all liabilities incurred prior to' fiis adjudkatio~. '

(d) By unauthorised alteration of t~ t~ of a written agreement.
Where a party to a contract makes any material altemtion in the contract .
Without tJ-oeconsent of the other PartY. the other party can avoid the
contract. A material alteration is one which changes. in a significant
Il1anner. the legal identity or character of the contract or the rights arid
liabilities of the parties to the contract. '

An alteration which is not material or which i~,made to carry out the
common intention of th.e parties does not affdct the validity of the
Contract.

(e) By rights and liabilities b~ming vested, in the same person.
~ere the rights and liabilities under a contract vest in the same pe~on.
or example when a bill gets into the hands 'of the acceptor, the other
Parties are discharged. This is to avoid circuity of action..

~ \

6. DISCHARGEBY'BREACHOF CONrRAcr
Breach of contract means a breaking of the obligation which a

Contract imposes. It OCcurs when a ~ to the coptractwithout lawful I

eJtCUsedoes not Culm his contractual obligation or ~y his own ,act makes

I
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it impossible that he should perform his obligation 'under it. It COnfersrtg};ltof action for damages on the injured party. Q
Breach of Contract may 6e-
1. Actual breach of contract. or

/ .
2. Anticipatory or constructive breacK of contract.

1. Actual breach of contract
It may take place ;.

.I (I) At the time whett the perJormance is 'due. .Actual breach of contract
oecuI'S, whbn at the time when the penormance is due, one party fails OJrefuses-to perfonrt his obligation under the contract.

Example A agrees to deliver to B 5 bags ohvheat on 1st January,
He dOes nop deliver the wheat on, that day There is a breach 01contract,

. (r~f1\:leis not of the essence of the contract and the defaulting party
expresSes his WiJlingness to perfo~ the obligation after the apPOinted
tiIo."',the other party may accept the performance subject to the Pq}'Dlent
of compensation for failure to perform the obligation at the appointed
4rne. A.prior.)1otice sHap have to be~iven to the party in default by theparty notJn default if compensation is to be claJrned.

- ,(2) DuriT}gthe perJormq,nce oj the contract. Actual breach of contract
also occurs when dUring the .performance of the contract. one party fails
or refuses to perform his obligation untler the contract..o This .I:efu~.toperfo~ may be by-

(a) Express repudiation (by word or act). Where there has been some
performance of the contract and onC?.party by his word or act refuses to
'continue to perform his obligation in some essential respect, the other
.party can treat the contract as no longer binding on him and sue forbreach of contract.

~ample. C contracted with a railway company to supply it
3.000 tons of railway chairs at a certain price. to b~ delivered in

'insta.\ments. After 1.787 tons had been supplied. the railway
comp£m.yasked C to deliver no more. Held, C could bring an action for
breach of contract fCatv. Amberyateete. Rly. Co.. (1851),17 g.B. 127J"

ibJ /.. ,,,If..d.repulliation (lm~jbIUty created by the act of a party to
the contract). If a party. during the performance. makes by his own act
the complete perf9~ce of the co~tract imPOSsible, the effect is as if he I
has bfeached. the ~ontract. and the other party is discharged from the Ifurther perfonnance of the contract.

Example. P. a British Subject. was engaged by the Captain of a
warship owned by the Japanese Government to act as a fireman.
Subsequently when the Japanese Government declared war With
China. P was informed that the performance of the contract would
bring him under the penalties of the Foreign Enlistment Act. He
consequently left the ship. Held, he was entitled to recover the wagel
agreed Upon [O'NeUv.Armstrong, (1895) 2 g.B. 418J.. .
;In both cases (a) and (b) the party not in breach can treat the contract

as no longer binding on him and Sue for breach of contract.
2. Anticipatory breach of contract'

It occurs when a party to an executoxy conttact declares his intention

""'ARGEOFCON1RAcr 121
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ofoat perfonning the oontractpefore the performance is aue. He may do

gY (1) By expressly renouncmg his obligation under the contract.
Example. A undertakes to supply certain goods to B on 1st

January. Before this date. he fnfonns B that he is not going to supply
the goods. This is anticipatory breach of contract by express
repudiation.
(2)By doing some act so that the perfonnance of his promise becomes

iJJlPossible.
Example. A promised to assign to B. within seven years from the

date of his promise, all his interest in a lease for the sum of £, 140.
Before the end of seven years he assigned his interest to another
person. Held, this was ~ticipatory breach of contract by implied
repudiation [Lovelockv. FT~Iyn. (1846) 8 g.B. 371].
Sec. 39 (discussed in the Chapter on "Perfonnance of Contract") gives

exprrssion to the doctrine of anticipatory br~~h. .

'!he rights pf the promisee (the party not J1'\breach or the a~rieved
party).in case ~fanticlpatory breach are as follows:

(1)He can treat the contract as discharged SQthat he is absolved of the
perfonnance of his part of the promise.

(2) He can imm~diately take a legal action for breach of contract or
wait till the time the act was to be done.

Anticipatory breach does not necessarUy discharge the contract,
unless the promisee (the aggrieved party) so chooses.

Example. D engaged H on 12th of April to enter into his service as
courier and to accompany him upon a tour. The employment was to
commence on 1st June. On 11th May D wrote to H telUng him that
his services would'Jto longer be required. H fnuro.ediately brought an
action for damages although the time for perfonnance had not y~t
anived. l(eld, he was entitled to do so1Hochsterv. De La Tour. (1853) .~
E. & B. 678].

If the 'promisee refuses to accept the repudiation of the contract by the
promisor and treats the contract as aIi.ve. the consequences" are a,s
follows :

(1) The promisor may perfonn his promise when the time for its per-
fonnancpcomes and the promisee Will be bound to accept the perfor-
Imulce.

(2) If. while the contract is alive. an event" (say. a supervening
imposSibility) happens which discharges the contract legally. the
promisor may take advantage of such .ntscharge. Insuch a case. the
promisee loses his right to sue for damage~.

Example. B chartered A's ~lUg.and agreed to load it With a cargo'at
::xJessaWithin 45 days. When the ship reached Odessa. B was unable to
SUpply the cargo. A did not accept the refusal and continued to
demand the cargo. Before the expiry of 45 days, the Crimean War
broke out rendering the perfonnance of the contract Impossible.
Held, the contract was discharged and A could not sue for damages

, IAveryv. Bowden, (1856) 6 F, & B. 953].
Measure of. damages in anticipatory breach oj contract. if the

~ntract IS ended by the promts~e at once, he can sue Ute promisor for
beatDages. The amount of damages Will be measured by the difference

tween the price prf1Vailingon the date of breach and the contract price.
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if the contract is kept alive till th£' date of performance of the contract, tb.
measure of damages will be the difference between the !>ricepreyailtng 0~
the date of the performance and the contract price. 1\

SUMMARY

A contract is said to be discharged when the obligations created by it corne toan end. The various modes ('f discharge of a contract are as follows :
1. DllICharae by perfonnance. Discharge of a contract by perfonnance tak

place when the parties to the contract fulfil their obliga.tions arising under ths
contract within the time and in the manner prescribed. The perfonnance may ~
(0 actual perfonnance, or (to attempted performance.

2. Dl8cbarge by agreement or COD8eat. A contract rests on the agreement ofthe
parties. As it is agreement which binds them, so by their agreement or consent
they may be c:IfscluU-ged.

The discharge by consent may be express or implied. Discharge by implied
consent takes place by- (a) Novation, i.e., when a new contract is substituted foran
existing one. either bCt'wveenthe same parties or between one of the parties and a
third party. (b)Alteration, i.e., when one or more-of the terms of the contract is/an
altered by the mutual consent of the parties to the contract. (c) Rescission, i.e
when all or some of the terms of the contract are cancelled. (el)Remission, i.e"
acceptance of a lesber fulfillment of the promise made. (e) Waiver which mean~
intentional r..Unquishment or giving up of a right by a party entitled thereto
under a contract. (JJ Merger, i.e.. when an inferior rigl:tt accruing to a par!y under a
contract merges into a superior right accruinll to the same party under a new
contract.

3. Discharge by Impossibility. ImpoSSlbilltyof performance may be-
Inltla1lmposslbility. An agreement to do an act impossible in itself is void.
Supervening Impossibility. Impossibflfty which arises subsequent to the

formation of a contract (which could De performed at the time when the contract
was entered into) is called subsequent or supervening impossibflltv. The cases
covered by superverJng impossibilfty include; (a) Destruction of subject-matter of
contract: (b) Non-exfstence or non-occurrence of a particular state of things; (e)
Death or incapacity for personal Service; (el)Change, of law or stepping in of a per-
son with statutory auiliority : (e) Outbreak of war. The contract is dlscharge<i In
these cases.

The following cases are not covered by supervening impossibflfty : (a)
Difficulty of performance: (b) Commercial impossibflfty : (c) Fatlure Ofa third
person on whose work the promisor relied: (d) Strikes. lock-ol

uts and civil
aisturbances : (e) Failure of one of th.. nht"..,ts. The contract is not discharged In
these cases. ---

4. Discharge by lapse of time. If a contract is not performed within the period
of llmftation ana if no action is taken by the prn r;;:f'Cein a Law Court, the contNlCt
is discharged.

5. Qischuge "y operation of law. This includes discharge by (a) death, (b)
merger. (e) insolvency. (d) unauthorised alteration of the terms of a written
agreement, and (e) rigfits and Uabflfties becoming vested in the same person.

6. DIscharge by breach of contract. If a party breaks 1us obligation which thbe
e

contract imposes. there takes place breach of cqntract. Breach of contract may
(1) actual breach, or (2) anticipatory breach.

(1) Actual breach of contract mar. occur (a) at the -time when the performance is
due. or (b)during the performance 0 the contract.

(2) Anticipatory breach of contract occurs when a party repudiates his
lia!JiUty or obligation under the contract before the time for peiformance arrives.

"lEST QUESTIONS
1. What are the various ways in which a contract may be discharged ?
2.~rite a note on discharge of a con~ract by consent.
3. Discuss fully the law relating to novation of contracts.
4. "Impossibility of pc;rformance is. as a rule, not an excuse for non-

performance of a contract. Discuss.
5. DIscuss the effects of supervening 1mpossibflfty on the performance of a

~~ - . a
6. Does an impossibflfty which arises subsequent to -the formation of

tt>ntract excuse the promisor Tram performing the contract in all cases ?
7. How far are lfabfllties of the parties to a con~t alTCf:tedby supervening

imp!>8sibllity I)
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s. Explain, with illustrations, what 'is meant by the frustration of a contract.
9 "If the foundation of a contract goes, either by the destruction of the

bj~t-rnatter or by reason of such long interruption or delay that the
511rfonnance is really in effect that of a dffferent contract. and the parties have not
pe ~ded what in that event is to happen. the performance of the contract is to be
ptO

garded as frustrated." -per Goddaro, J., in Tatem v. Gamboa. (1939) 1 K.B. 142.
re lain and comment on this statement.
~10 "111edoctrine of frustration has often been said to depend Qn adding a term

the' contraet by implication." Comment.
to 11. Explain 'breach of contract' as a mode of discharge of contract.

12. What do you understand by 'anticipatory brea~h of contract'? State the
tight'i of the promisee in case of such breacn.PRACTICALPROBUtMS

Attempt the foDowine probJems. at~ reasons :
1. P let premises in Calcutta to D in January. 1942. at a higtJ.rent for opening a

taUrant, the agreement to remain in force as long as British European troops
:u1d remain stationed in Calcutta. Although British European troops continued
to be stationed in the town, the particular 10C?1jty of the restaurant was declared
out of bounds for the trc?<>Psand thus D lost their custom. D reCused to pay P the
dues of reTlt 'In the plea ntfrustration of contract. Advise P.

(HInI' P can claim me rent from D as this case is not covered by SupeliVCnnfng
imp<?ssibUity (Sachtndra Nath v. Dopal chandra. A.I.R. (1949) Cal.
240)).

2. In July. 1989 Radhey Shyam entered into a contract with Raja Ram to build
a house for a fuced sum of Rs. 10,00.000. Owing to unexpected shortage of skilled
labour and of certain materials, the contract took 24 months to compfete instead
ofthe 12 months ~ted and cost about Rs. 12,50,000. Radhey Shyam contended
that the contract had been frustra..ted and that he was entitled for the cost actually
Incurred. Advise Raja RaIn.

{Hint: The doctrine of SUpervt:l)fng impossibflfty does not apply in this case.
The present case is that ('f mere difficulty and not of impossibfllty).

3. Is the promisor absolved fro~ perfor:mfr1g the contract'in the following
cases:

'10)A music hall was agreed to be let out on certain dates but before those dates
it was destroyed by fire.

(b) An artist undertook to paint a pictun: for a certain price. but before he
could do so, he met with an accident and lost his eye-sight.. - .

(c)A ,entered into a contract wtth B on 1st March for the supply of certain
imported ~ds in the month'of September of the same year. In June, bv an Act 01
PaIifan;.ent. the import of such goods was banned.

th
(d) A contracts to marry B, being already married to C. and being forbidden by

e law.to which he is subject to practise polygamy.

la
(e) A promises B, for valuable consideration. to put back the life of a dead

rc; tion of B by some supernatural powers but fails to keep up his promise.
UJ A agreed to sell to B the entire crop of apples growing in his field. After tbir

agreement ~ made a sudden frost destroyed the crop.
(Hint: Yes. as the contract is or becomes void in all the cases on the ground of

initial or sup.ervening impossibility due to : (a) destruction oTsubjet:t
matter (Taylor v. Ca(dweU). (b) disablement of one of the parLies
(Robinson v. Davison). (c) subsequent illel!allty (Ba1lyv. De Crespfgny).
(el)Illegality (para 3 of Sec. 56). (e) wttaf impossibiUty of performance
(para f of Sec. 56). (JJsuperventing impossibility {HoweUv. 'Coup(and)).

4. A owned a room in a hotel which was hired to B for watching the coronation
procession ofKfng Edward II; at £ 141 payable at.the tJIne of the contract. £ 100

fUedpaid in cash. But before the balance was ~d, the procession was cancelled. Ba suit for the rea;Nery of the amount he had paid. Decide.
(Hint: B can recover £ 100 paid in cash.arid is not bound to pay the bp\ance £

41. But if A has incUrred some. expense in par'd.a1performance of the
contract. he cah claim compensation from B).

5. A CQntractbet.ween G and R provided that "60 bales ~ to be given to you by

= ; lied
1 shall go on 81,1pplying&!oodsto ~u.of the Victoria Mills as soon as they are

d pp to me by the SaId D1tII."R Cafledto deliver the I!QOdsas ureed. In a suit for~ for non-delfvery of ~s, R pleaded imposs1Dmty on die ground that the,,""Usw.:re not supplied to him by the intll. Advise G.

;~
'I
11.1

I II

III11.1.
II ..

II
II II

II
IIIn

'1:11



l-

124 GENERAL PRINCIPLES OF LAW OF C°N"rRAC't

(Hint: G is entitled to claim ~ fOI1the non-del1very of goods by R(GQogSaran v. Ram Charan)). q
6. A made a contract with B for supplying to him certain goods at a plac

outside the State when there was no prohlliltion against sending the goods outside
the State. Subsequently prohibition was imposeJ on the sending of those goods ~
that place and the railway booking was consequently closed. A fiilled to supply-the
goods. B sued A for damages for non-supply of goods. A. Inter alia, pleaded that the
contract became impossible of perfonnance and so he was absolved froll1
perfonning it. Will A succeed in his said defence 1

(Hint: Yes (Para 2 of Sec. 56»).
7. A shipbuilder contracted to butld and supply a ship of specified dimensions

according to a model to be approved
.

by the buyers, it being a tenn
.

of the contract
that the ship waS to carty a certain dead weight on a certain draught The model
was approved and it was subsequently found to be a mathematical impossibility to
produce a ship whic~ would fulfil the tenns of the ~ontract Can the shipbutIderplead impossibility of perfonnance in a suit against him by the buyer 1

(Hint: Yes (Para 1 of Sec. 56)).
8. By a contract dated 6th September, 1956, a seller a~d to sell groundnuts

for shipment from Port Sudan during November, 1956 to Belfast. At the date of the
contract the usual and customary route was via the Suez Canal. On 2nd November,
1956. the Suez Canal was closed to navigation and only the route via the Cape of
Good Hope was open. The seller \:lid not ship the goOds and the buyer sued for
breach of contract. Give your decision.

(Hint: The contrl\ct Is not discharged by supervening ~possib1l1ty
(Blackburn Bobbin Co. v. Allen & Sons). F'Ilrther the buyer can recover
damages).

9. A was due to perform a contract ou 1st May, 1991, but on 20th Aprtl he
repudiated his obligation! On 29th Apr1l the contract became 'illegal throuJVt a
change in the law. B'~Other party to the contract, ffied a suit for breacn of
contract on 30th Aprtl. 1 1. Discuss.

(Hint: B has no re against A as, when B mes a suit for breach of contract,
the contract already been discharged by supervening llIegaUty).

10. A contracted to make and del1ver 500 pairs of shoes to B by January 1. A
strike of A's employees prevented him from fulfill1ng his contract. In a suit by B
for breach of contract. A claime~ 'that the contract was terminated by
impossibility of performance. Was his/dc;fence good 1

(Hint: No. Further A is liable to Bin damages).
11. A contracts to supply a specific car to B a month after the date of the

contract Within the month A sells the car to C. Thereupon B sueR A for the breach
of contract. A contends that he could still perfonn the contract by repurchasing
the car from C. Is Cs contention valid l'

(Hint: No. The sale of the car by A amounts to an anticipatory breach of
, contract by impl1ed repudiation (Lovelockv. Franklyr1)).

12. P hired a godown from D for a period of twelve months and paid the whole
rent to him in advance. After six months the godown was destroyed by fire and P
cIa1med a refund of a proportionate amount of the rent Is the cIa1mvalid?

(Hint: In this case the contract becomes void subsequent to its forma~~
(para 2 of Sec. 56). Under Sec. 65 P can recover rent for the unexp~
part of the tenn (Dharamscy v. AhmedbhaO).

13. A contracted to supply B a certain quantity oC'Finland Birch TImber' to
be delJvered at Bombay fromJu1y to October 1939. No del1veries were made b'ef~re
September 1939 when World War 11broke out Transport was disorgan1sed ane. A
could not get any timber from Finland. Is A dischargid from his oblIgation 1

(Hint: No (Blackburn Bobbin Co. v. Allen & Sons»).

, 14. The unloading of a shil? was delayed beyond the date agt:eed with tf,~
shipowners owing to a strike of aock labourers. On a suit by the shipowners the
damages, the pfea of impossibility of perfonnance was ra1se~. Advise
shipowners.

(Hint: The shipowners can claim damages). 15
15. A enters Into a contract with B for stngtng at his theatre,Ior three ~an

for a Ceeof Rs. 100 Corevery!1fght She sings for two nights and is taken fll. (alttl-A
B ask for damages Corloss of profit from A" (bl Would your answer be dl1Teren
strigs Corthe theatre another ntght ?

(Hint: (01 No (Sec. 56). (bl No).

,II

Ref11ediesfor Breach of Contract

\\'here there Is a right. there Is a remedy
A contract giVes rise to correlative rights and obligations. A righ\

accJldng to a party under a contract would be of no value if there were no
reP1edy to enforce that right in a Law Court in the event of its
Infrlngementor breach of contract. A remedy is the means given by law
Jor the enforcement of a right. .

When a contract is broken. the injured party (Le.. the party who is not
In breach) has one or more of the following remedies:

1. RescIssion of the contract.
2. Suit for damages.
3. Suitupon quantummendt
4. Suit for specific perfonnance of the contract.
5. Suit for injunction.

1. REsCISSION

When a contract is broken by one party. the other party may sue to
treat the contract as rescinded and refuse further perfonnance. In such a
case. he is absolved of all his obligations under the contract.

Example. A promises B to supply 10 bags of cement on a certain
day. B agrees to pay the price after the receipt of the goOds. A does not
supply the goods. B is discharged from Uab~ty to pay the price.
The Court may grant rescission-
(a) where the contract is voidable by the plalntl,ff; or
(b) where the con\fact is unlawful for causes not apparent em its face

~d the defendant is more to blame than the p1aiI\tiff.
The Court may. however. refuse to rescind the contract-
(a) where the plaintiff has expressly or impliedly ratified the

contract; or
(b)where. 9wing to the change of circumstances (not being due to any

act of the 'defendant hlmselt). the p.arties cannot be restored to their
original positions: or

(c) wnere third parties have. during the sub~stence of the contract,
acquired rights in good faith and for value; or

(d)where only a part of the contract is sought to be rescind~ and such

Re
IJart is not severable from the rest of the contract (Sec. 27 of the Specific

lief Act. 1963l... , .'
When ~ party treats the contract 'as rescinded. he make~ himself

~~~~ to restore any benefits he has received Under the contract to the
t'<u.y from whom such ¥nefits were r~cetved (Sec. 64). But if a person

~
r1ghU;ul1Yrescinds a contract he is entitled to compensation f91' any

by
age whic:h he has sustaiqed through noa-fulfihnent of the c0ntract
e other party (Sec. 75).

2. DAMAGFP .

Damages are ~ monetary compensation allowed to the 'injUred party

....

,; IIII\!I!1111

I
II!

01
I

I I
I
I

I
1111

~I

i:'IIIU

I

'

'III. II

II

.

'
I

I I

III I
1.111 I I
I

~
I ".
ill II

Ilm
ilIII .



124 GENERAL PRINCIPLES OF LAW OF CONTRAC'r

(Hint: G is entitled to claim ~es fol" the non-delive!)' of goods by R(~Saran v. Ram Charan»). q
6. A made a contract with B for supplying to him certain goods at a p~

outside the State when there was no prohl6ition against sending the goods outsld
the State. Subsequently prohibition was imposeJ on the sending of those goods ~
that place and the railway booking was consequentJy closed. A Iailed to supply-tit
goods. B sued A for damages for non-supply of goods. A. Inter alia. pleaded that u:
contract became impossible of perfonnance and so he was absolved from
perfornili1g it. Will A succeed in his said defence ?

[Hint: Yes (Para 2 of Sec. 56)).
7. A shipbuilder contracted to build and supply a ship of specified dimensions

according to a model to be approved
.

by the buyers, it being a tenn of the contract
that the ship waS to carJY a certain dead weight on a certain draught. The model
was approved and it was subsequently found to be a mathematicalimposSlbllity to
produce a ship whic~ would fulfil the tenns of the ~ontract. Can the shipbutfder
plead impossibility of perfonnance in a suit against him by the buyer?

[Hint: Yes (Para 1 of Sec. 56)).
8. By a contract dated 6th September, 1956, a seller a~d to sell groundnuts

for shipment from Port Sudan during November, 1956 to Belfast. At the date of the
contract the usual and customary route was via the Suez Canal. On 2nd November
1956, the Suez Canal was closed to navigation and only the route via the Cape df
Good Hope was open. The seller clid not ship the goOds and the buyer sued for
breach of contract. Give your decision.

[Hint: The contrl\ct is not discharged by supervening ~possibllity
(Blackburn Bobbin Co. v. AUen & Sons). F'I1rther the buyer can recover
damages).

9. A was due to perfonn a contract o~ 1st May, 1991, but on 20th April he
repudiated his obligation! On 29th Apr1l the contract became 'illegal through a
change in the law. B'~Other party to the contract, med a suit for breach of
contract on 30th April, 1 1. Discuss.

(Hint: B has no re a~t A as, when B IDesa sutt for breach of contract,
the contract afready been discharged by supervening illegality].

10. A contracted to make and deliver 500 pairs of shoes to B by Janual)' 1. A
strike of A's employees prevented him from fulfilling his contract. In a suit b)' B
for breach of contract, A claimeq 'that the contract was terminated by
impossibility of perfonnance. Was hisjdc;fence good ?

[Hint: No. Further A is liable to Bin damages].
11. A contracts to supply a specific car to B a month after the date of the

contract. Within the month A sells the car to C. Thereupon B sue!! A for the breach
of contract. A contends that he could still perfonn the contract by repurchasing
the car from C. Is Cs contention valid? .

{Hint: No. The sale of the car by A amounts to an anticipato!)' breach of
, contract by implied repudiation (Lovelockv. FranklynJ).

12. P hired a godown from D for a period of twelve months and paid t}1ewholp
e

rent to him in advance. After six months the godown was destroyed by fire and
claimed a refund of a proportionate amount of the rent. Is the clalm valid?

[Hint: In this case the contract becomes void subsequent to its forma~~
(para 2 of Sec. 56). Under Sec. 65 P can recover rent for the unexpm:u
part of the tenn [Dharamsc:y v. AhmedbhaO).

13. A contracted to supply B a certain quantity of 'Finland Birch TImber' to
be delivel"cd at Bombay from July to October 1939. No deliveries were made b'ef~re
September 1939 when World War II broke out. Transport was disorganised an" A
could not get any timber from Finland. Is A discharged from his obligation?

[Hint: No (Blackburn Bobbin Co. v. Allen & Sons)].
, 14. The unloading of a ship was delayed beyond the date a~ed with the

shipowners owing to a strike of (Jock labourers. On a suit by the shiPowners::
damages, the pfea of impossibility of perfonnance was raiseci. Advise
shipowners.

[Hint: The shipowners can claim damages]. 15
15. A enters!oto a contract with B for stitgtng at his theatreJor three (a)~an

for a fee of Rs. 100 for every night. She sings for two J'!1ghtsand is tSken fll. IfA
B ask for damages for loss of profit from A '1 (b)Would your answer be dtJI'el"Cnt
stdgs for the theatre another ntght ?

(Hint: (oJNo (See. 56). (b)No).

.11

Remediesfor Breach of Contract
\@ere there Is a right. there Is a remedy

A.contract giVes rise to correlative rights and obligations. A righ\
accJUingto a party under a contract would be of no value if there were no
rexnedy to enforce that right in a Law Court in the event of i~s
infrlngement or breach of contract. A remedy is the means given by law
for the enforcement of a right. '

When a contract is broken. the injured party (Le.. the party who is not
in breach) has one or more of the following remedies:

1. Rescission of the contract.
2. Suit for damages.
3. Suit upon quantum mentft
4. Suit for specific perfonnance of the contract.
5. Suit for injunction.

1. REscISSION

When a contract Is broken by one party. the other party may sue to
treat the contract as rescinded and refuse further perfonnance. In such a
case. he is absolved of all his obligations under the contract.

Examp(e. A promises B to supply 10 bags of cement on a certain
day. B agrees to pay the price after the receipt of the gOOds. A does not
supply the goods. B is discharged from 11ab~ty to pay the price.
The Court may grant resc1ssion-
(a) where the contract is voidable by the plalntl,ff; or
(b) where the cont,ract is unlawful for causes not apparent em its face

~d the defendant Is more to blame than the p1aiQtiff.
The Court may. however. refuse to rescind the contract-
(a) where the plaintiff has expressly or impliedly ratified the

contract; or
(b)where. 9wtng to the change of circumstances (not being due to any

act of the 'defendant himself), the p.arties cannot be restored to their
original positions: or

(c) wnere third parties have. during the sub~stence of the contract,
acquired rights In good faith and for value: or

(d)where only a part of the contract is sought to be resclnd~ and such

Re
IJart is not severable from the rest of the contract (Sec. 27 of the Specific

liefAd. 1963l... .'
When ~ party treats the contract 'as rescinded. he make~ himseif

~~~~ to restore any benefits he has received Under the contract to the
t'<U'Yfrom whom such ~nefits were r~ce1ved (Sec. 64). But if a person

~
righ~ul1Y rescinds a contract he Is entitled to compensation f91' any

by
age whil:h he has sustalQed through noa-fulfilment of the c0ntract
e other party (Sec. 75).

2. DAMAGEfS .

Damages are ~ monetary compensation allowed to the 'injUred party
/
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GENERAL PRINCPI.Es OF LAW OF CON'Ilu.cr

by the Court fur tn~ loss or injury suffered by him by the breach of a
contract The object of awarding damages for the breach of a contract Is
to put the injured party in the same position. so far as money can do it. as
If he. had not been injured. Lf:.. in the position in which he would ha\'e
been had there been performance and not breach. This is called tbe
doctrine of restitution (restitutio tn tntegrum). The fundamental basis of
3.warding damages is compensation for the pecuniary loss Whichnaturally flows from the breach.

The foundation of modem law of damages. both in India and
England. is to be found in the Judgment 10 the case of Hadley v. Baxenc:iale,(I854) 9 Ex. 341. The facts of this case were as follows:

Hadley v. Baxendale. Xs mill was slOpped by the breakdown of a
shaft. He delivered the shaft to Y, a common carrier. to be taken to a
manufacturer to copy it and make a new oUt:. X dit1 not make knoWn
to Y that delay would result in -:lo~ of profits. By some neglect on the
part of Y the delivery of the sh~t was delayed in transit beyond a
reasonable time (so that the mill was idle for a longer period than
otherwise would have been the case had there ~en no breach of the
contract at: carriage). Held, Ywas not liable for loss of profits dUring
the period of delay as the circumstances communicated to Y did not
show that a delay tn the delivery oj the shaft would entaa loss ojprofits to the maL

Alderson. B observed in this case as ffollows :

''\Yhere two parties have made a contract which one of them has
broken, the damages which the other party ought to receive in respect
of such breach of contract, should be such as may Jairly and
reasonably be considered either arising naturally. Le.. according to
the usual COUn:eof things. from such breach of contract itself, or such
as may reasonably be supposed to have been in the contemplation of
both the pCUttesat the time they made the contract. as the probableresul~ :)f the brecu;h of it "

ThIs statemem of law is generally known as the Rule tn Hooley v.fJaxent:Wtle.

Sec. 73 of the Corltract Act which deals With "compensation for loss
or damage caused by breach of contract" is bcrsed on the Judgment JiJ the

' above case. The rules as given in Sec. 73 are as follows:

When a contract has b6en broken. the injured party is entitled Ur-
(a) such damages which naturally arose in the usual COurse of things

from such breach. This relates to ordtnary damages arising in the usual
course of things; ,

(b) such damllges wh\ch toe Parties knew, when thby made the
"onlract, to be likely to result from the breach. This relates to specialr..amages. But-

(e) such compensation is not to b~ given for any remote or 10dtrect
loss or damage $IIStained by reason of the breach; and

(d) suc~ compensation for damages arising from breach of a quasi-contract shall be same as in any other contract

In estimating the loss or damage arising from a breach of contract.
the means which existed of'remedytng the inconvenience caused by th(
10n-pert3rmance of the contract must.be taken into account

The rules relating to damages may now be considered :

..

~IES FORBREACHOFCON'mAcr

1.~ ar1siDgna~y-orcUnary damagea
When a contract has been broken. the 10Jured party can recover from

tbeother party such damages as naturaUy and directly arose in the usual
(j1.lfSl!of things from the breach. This means that the damages must be
tbe proxtmate consequence of the breach of contract. These damages are
knownas ordtnarydamages. i ,

Examples. (a) A contracts to sell aTld deliver 50 quintals of Farm
Wheat to Bat Rs. 475 per quintal. the price to be paid at the time of
delivery. The price of wheat rises to Rs. 500 per qu10tal and A refuses
to sell the wheat. B can clalm damages at the rate of Rs. 25 per
quintal.

(b) A contracts to buy of B at Rs. 950 per quintal of rice. no time
being fixed for delivery. A afterwards Informs B that he will not
accept the rice If tendered to him. The market price of rice on that day
IsRs. 930 per quintal. B is entitled to receive ITomA compensation at
the rate of Rs. 20 per quintal. /

In a contract for the sale of goods. the measure of damages on the
breach of a contract is the difference between the contract price ary4 the
market price of such goods on the date of the breach. If. however, the
thing contracted for is not availab~e ino the market. the price of the
nearest a:rtd best available ~ubafiitl1te may be taken Into account in
calculating damages. In the absence of market at the place of delivery,
market price of the nearest place or prevailing in the controlling market
Is to be considered. Where the subject-matter of a contract is goods
specWly made to order and which are not marketable, the price of the
goods is the meastlre of d~ages [Punjab State Electrictty Board. v. A. T.T.
Agencies.AI.R (1986) P. & H. 3231. .

I

Under Sec. 73. Cl>mpensatlon is not to be given for anv remote or
indirect loss or damage. ,

Examples._(a) A contracts to pay a sum of money to B on a
specified day. He does not pay the money on that day. B, in
consequence of not receMng the money on that day, Is unable to pay
his debts. and 1'9totally ruined. A is hot liable to make good to B
a..'1ythingexcept the J?rincipal sum- he contracted to pay together wtth
interest up to the day of payment.

(b) kcontracts to sell a,od deUver 500 bales of cotton to B on a
fixed day. '('\ knows hothing of Bs mode of conducting his business. A
breaks his promise and Bt haYfng ~o cotton. is obliged to close his
mill. A is not responsible to B for the loss caused to B by the closing of '
the milt

d Further ~c. 73 does not give any £aUse of action unless and until
Damage is 'actually suffered [Union oj india v. T.D~. Pate~ AI.R. (1971)

e1hi1201.

Effect of neg~t. by promisee (Sec. 67). It ~ promisee \ neglects or
~~f~s(.s to afford L..~ promisor reasonable facUities fpr the performanc~Is promise, the. promisor is excused by such neglect or refusal as tc,
any non-performance caused thereby.

Example. A contracts with B to repair his house. B neglects or
refuses to point out to A the places in wh¥:h his hom.:e requires repair.
A Is excused for thd non-performance of the contract, if it is caused by
such ne~lect or refusal.
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128 GENERALPRINaFLESOFLAWOFCON"I1v.
2. DalJl8gesin coi1teDiplatlon of the pert.lea-epeclal damages ~

Damages other than those artsing from the brea<;h of a contract
be recovered if suah damages may reasonably be supposed to have bee~
the contemplation of both the parties as the probable result of the br nit
of the contract. Such dan_ages, known as special damages. canno~ch
claimed as a matter of right. These can be claimed only if the spe ~
circumstances which would result in a special loss in case of breach ~iq\
contract. are brought to the notice of the other party. ' a

Examples. (a) S sent.some specimens of his goods for exh.tbitIo
at an agricultural show. After the show he entrusted some of h~
Isamples to an agent of a raUway company for carriage to anothes
show ground at NeWCastle. On the consignment note he wrote "Mus~
be at New Castle Monday certain". Owing to a default on the Part of
the railway company, the samples arrived late for the show. Held S
could claim damages for the loss of profit at the show [Simpso~ v
London & N.W:RaiL Co., (1876) 1 Q,B.D. 274]. .

(b) G, a tallor, delivered a sewing machine anld some cloth to a I
railway company to be delivered at a place where a festival was to be
held. He expected to earn some exceptional profit at the festival but
he did not bring this fact to the notice of the railway authorities. The
goods were deavered after the conclusion of the festival. Held, he
could not recover the loss of profit [Madras RaU. Co. v. Govind Rau,
(1898) 21 Mad. 173].

(c) A, a builder, contracts to erect a house for B by the 1st of
January, in order that B may give possession of it at that time to Cto
whom B has contracted to let it. A is informed of the contract between
Band C. A builds the house so badly jhat before the 1st January, It
falls down and has to be rebuilt by B, who, in consequence, loses the
rent which he was to have received from C, aq.d is obliged to make
compensation to C for the breach of the contract. A roust make
compensation to B for the cgst of rebuUding the house, for the rent
lost, and for the compensation made to C.

id) Pbought from L some copra cake. He sold it to B who sold It to
various dealers, and they in turn sold it to farmers, who used It for
feeding cattle. The copra cake was poisonous and the cattle fed on it
died. ,Claims were made by the various buyers against their sellers
and p...clalmed against L the d~ages and costs he had to pay to lB.
field, as it was within the con~IDplati9Jl of the parties that the copra
cake was t9 be used for feeding cattle P could claim compensation
[PinnockBros. v. Lewis &'Peat Ud. (1923) 1 K.B. 6~].

3. VlncUct1veor ezempluy damages
Damages for the breach of a contract are given by way of

compensation for loss suffered, and ,not by way of punishment for wrong
inflicted. Hence, 'vindictive' or 'exemplary' daroages have no place in the
law of contract because they are punitive Unvplving punishment) by
nature. IBut in case of (a) breach of a promise to marry, and (b) dishonout
of a cheque by a banker wrongfulw when he possesses-sufficient funds to
the credit of the customer? the Court may award exempIaiy damages.
4. Nominal damages '

Where the injured party has not in fact suffered any loss by reason of
the breach of a ,contract, tl:I.edamages r~coverable by him are nominal.

IESFORBREACHOFCONTRACf 129
~, \

ry small, for example, a rupee. These damages merely acknovfJedge
I.e"t~e plaintlffhas proved his case and won. i

tba Example. A firm consisting of four partners, employed B for a
eriod of two years. After six months two partne!rs retired, the

business being c¥ried on by the other two. B declined to be:;employed
under the continuing p.artners. Held, he was only, entitled to nominal
~es as he had sufferedno loss [Brace,:. Calder,(1895)2 Q:B.253].

~es forlossof reputation
IS. Damages for loss of reputation in case of breach of a contract are

erallYnot recoverable. J'.n exception to this rule exist'S in the case of a
~~ker who wrongfully refuses to hono'ur a customer's cheq~e. If Ute

stomer happens to be a tradesman, he can recover damages in respect of
cU loSSto his trade reputation by the breach. And the rule of \aw is : the
a::raller the amount of the cheque dishonoured, the larger the amount of
~amages awarded. But if the cust~mer is not a traaesmap, he fan r~cover
only nominal damages. .

6. Damagesfor inconvenience and dUjcomfort.
Damages can be recovered for physical inconvenience anp

discomfort. 11Je general rule in this connectiqn is that tJ1e measurepf
damages is not affected by the mOtive or the mariner of the breach. j.-. -. .'

Examples. (a) A was wrongfully aismissed in a harsh and
humUiating manner by G from his employment. Held. (a) A could
recover a sum representing his wages for the period of notic,e and the
commission which he would have earned during that p,eri08 ; but (b)
he could not recover anything for his injured feelings or for the loss
sustained from the fact that his dismissal made it more difficult for
him to-1>btalnemployment (Addis v. Grarriophone Co. Ud.,H909) A.C.
488] " .

/ (b)A hires Bs ship t~ go to Bombay, and there take on board on 1st
January, a cargo which A is. to provi~, an(l to'brlBg it to Calcutta,
freight to be paid. 'when earned. B's sfiip does not go to Bombay. A
procures suitable conveyance for the car,go upon terms as
advantageous as those on which he had chartered the ship, but is put
to trouble and expense in doing so. He is entitled to receive
compensation from B in respect of such trouble and expepse.

(c) H, with 'his wife and chilpren, took a ticket for a midnlg!ft
train, to pc transported to a particular place where lie lived. They
wer,e, however, transpbrted to a wrong place and the~ had, to walk
seVeral roUes home ona drizzling wet night. Held. M could fC.£9verthe
sum of £ 8 to compensate him for the inconvenience, but nothing for'
the medical expenses of his wife who caught cold as this con~equence
was too remote [Hobbsv. London & S.W. RaiL Co.. (1875) L.R. 10-g.B.
Ill].
If, however, the incoriyenience or diSCOrP.!°rtcaused by a bread;l is

SUbstantial. the damages can be recovered ,on the ground ofJa)meS$.
7. Mitigation of damages-'

It 1s the duty of the injured party to take., all reasonablet. step4 to
ntitigate the loss caused by the breach [Unionoj lrJIiiav.B. Prahald & Co..

'A.I.R. (1976) De1h1236]. He cannot claim to be compensated bytb~ party
in default for loss which he ought re~nably to hav~ .avoided tM.~1jw.
Setf!!(& Sons Ud. v. Cofff!f!BOard. BMQalQre,A.I.R. (1986) S.C. 1~\ 1'hat.1, . ~
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